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September 22, 2025 

 

U.S. Army Corps of Engineers 

Galveston District – Regulatory Division 

POC: Gerry Hidalgo  

 

Re: 2026 USACE Nationwide Permits Reissuance  

 NPWs 6, 7, 12, 14, 16, 18, 19, 20, 25, 38, 43, 46, and 58 

 

Dear Mr. Hidalgo: 

  

This letter is in response to the letter dated June 22, 2025, requesting Clean Water Act Section 

401 certification for reissuance of the United States Army Corps of Engineers (USACE) 

Nationwide Permits (NWPs). The Notice of Reissuance for the NWPs was published in the 

Federal Register on June 16, 2025.  Regional conditions for the NWPs in Texas were proposed in 

a separate public notice on June 18, 2025. 

 

Texas Natural Resources Code, §91.101, and Texas Water Code, §26.131, grant the RRC 

jurisdiction for water quality certifications for federal permits covering activities associated with 

the exploration, development, and production, including pipeline transportation, of oil, gas or 

geothermal resources that may result in discharges to waters of the United States. No person may 

conduct any activity subject to RRC jurisdiction pursuant to a USACE permit if that activity may 

result in a discharge into to waters of the United States within the boundaries of the State of 

Texas, unless the RRC has first issued a certification or waiver of certification under 16 Texas 

Administrative Code §3.93 (Rule 93). Although the RRC is responsible for water quality 

certification of activities under the jurisdiction of the RRC, the Texas Commission on 

Environmental Quality (TCEQ) establishes the Texas Water Quality Standards. This certification 

is limited to those activities under the jurisdiction of the RRC. For all other activities, the TCEQ 

will issue the certification as provided in Texas Water Code §26.131.  
 

This office has reviewed the following proposed NWPs: 3 (Maintenance), 6 (Survey Activities), 

7 (Outfall Structures and Associated Intake Structures), 12 (Utility Line Activities), 14 (Linear 

Transportation Projects), 16 (Return Water From Upland Contained Disposal Areas), 18 (Minor 

Discharges), 19 (Minor Dredging), 20 (Oil Spill Cleanup), 25 (Structural Discharges), 38 

(Cleanup of Hazardous and Toxic Waste), 43 (Stormwater Management Facilities), 46  

  

  

 



2026 USACE Nationwide Permits Reissuance  

NWPs  6, 7, 12, 14, 16, 18, 19, 25, 38, 43, 46 and 58  

Railroad Commission of Texas 

September 22, 2025 
 

2 

 

(Discharges in Ditches), and 58 (Utility Line Activities for Water and Other Substances).  

 

The RRC conditionally certifies that the activities authorized by NWPs  6, 7, 12, 14, 16, 18, 19, 

25, 38, 43, 46 and 58 should not result in a violation of Texas Surface Water Quality Standards 

as required by Section 401 of the Federal Clean Water Act and pursuant to 16 TAC §3.93. 

Conditions for each NWP are defined in Attachment 1 at 

https://www.tceq.texas.gov/downloads/permitting/wastewater-assessments/401-dredge-fill-

reviews/final-nwp-2020-crt2.pdf , in accordance with Texas Water Code, §26.003 and 30 TAC 

§307.5(a), which establish the antidegradation policy. The antidegradation policy and 

implementation procedures apply to actions regulated under state and federal authority that 

would increase pollution of the water in the state, including federal permits relating to the 

discharge of fill or dredged material under Federal Clean Water Act, §404. 

  

Conditions for NWPs 6, 7, 12, 14, 16, 18, 19, 25, 38, 43, 46, and 58: Certification of these NWPs 

is conditioned on inclusion of a prohibition on the use of these NWPs in coastal dune swales, 

mangrove marshes, and Columbia bottomlands in the Galveston District. Impacts to rare and 

ecologically significant coastal dune swales, mangrove marshes, and Columbia bottomlands, 

would not be considered minimal. Wetland water quality functions as defined in the Texas 

Surface Water Quality Standards (30 TAC §307) are attributes of wetlands that protect and 

maintain the quality of water in the state, which include stormwater storage and retention and the 

moderation of extreme water level fluctuations; shoreline protection against erosion through the 

dissipation of wave energy and water velocity, and anchoring of sediments; habitat for aquatic 

life; and removal, transformation, and retention of nutrients and toxic substances. No discharge 

can be certified if there is a practicable alternative to the proposed discharge that would have less 

adverse impact on the aquatic ecosystem, so long as the alternative does not have other more 

significant adverse environmental consequences.  

 

Certification for NWP 12 and NWP 58 is conditioned as follows: Where mechanized clearing of 

forested wetlands will occur and no preconstruction notice is submitted to USACE, prior to 

construction on the project site, the permittee shall submit to the RRC a statement certifying that 

the permittee considered alternatives to the mechanized clearing of such forested wetlands and 

the activity is designed and constructed to avoid and minimize impacts, including temporary 

impacts, of mechanized land clearing in such forested wetlands to the maximum extent 

practicable on the project site.  

 

Wetland water quality functions as defined in the Texas Surface Water Quality Standards (30 

TAC §307) are attributes of wetlands that protect and maintain the quality of water in the state. 

Although the USACE requires restoration of temporary fills to pre-construction contours (or 

elevations) and revegetated “as appropriate,” forested wetlands have long development times. No 

discharge can be certified if there is a practicable alternative to the proposed discharge that 

would have less adverse impact on the aquatic ecosystem, so long as the alternative does not 

have other more significant adverse environmental consequences.  

 

https://www.tceq.texas.gov/downloads/permitting/wastewater-assessments/401-dredge-fill-reviews/final-nwp-2020-crt2.pdf
https://www.tceq.texas.gov/downloads/permitting/wastewater-assessments/401-dredge-fill-reviews/final-nwp-2020-crt2.pdf
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Condition for NWP 16: Certification of NWP 16 is conditioned on inclusion of a limit of 300 

mg/L total suspended solids (TSS) concentration on the return water from upland contained 

dredged material disposal areas. This limit is promulgated as an effluent limit under Title 40 of 

the Code of Federal Regulations. The requirement has also been included in individual 404 

permits. 

  

The RRC is conditionally certifying NWP General Condition #12 Soil Erosion and Sediment 

Controls, and General Condition #25 Water Quality. The conditions address three categories of 

water quality management with specific recommendations for Best Management Practices 

(BMPs) for each category intended to enhance water quality protection. A list of recommended 

BMPs can be found as Attachment 2 at 

https://www.tceq.texas.gov/downloads/permitting/wastewater-assessments/401-dredge-fill-

reviews/final-nwp-2020-crt2.pdf. The BMPs identified in Attachment 2 are in accordance with 

the Texas Water Code, §26.003 and the antidegradation policy and implementation procedures in 

30 TAC §307.5(a), which apply to actions regulated under state and federal authority that would 

increase pollution of the water in the state, including federal permits relating to the discharge of 

fill or dredged material under Federal Clean Water Act, §404. 

  

Attachment 3 and 4 can be found at 

https://www.tceq.texas.gov/downloads/permitting/wastewater-assessments/401-dredge-fill-

reviews/final-nwp-2020-crt2.pdf.  Attachment 3 is provided as a reference for all NWPs. A 

detailed description of the BMPs is provided in Attachment 4. These BMPs should be included 

for the protection of waters in the state specific to each NWP as part of the regional conditions 

for Texas. The conditions identified in Attachment 3 and 4 are in accordance with the Texas 

Water Code, §26.003 and the antidegradation policy and implementation procedures in 30 TAC 

§307.5(a), which apply to actions regulated under state and federal authority that would increase 

pollution of the water in the state, including federal permits relating to the discharge of fill or 

dredged material under Federal Clean Water Act, §404.  
 

Certification of General Condition 23 Mitigation is conditioned to require USACE to copy RRC 

on any written notification of a mitigation waiver so that RRC may fulfill its responsibility to 

ensure water of the state is appropriately protected by understanding the impact of waivers being 

granted in Texas. 
 

The RRC reserves the right to modify this certification should it be determined that significant 

cumulative or secondary impacts are occurring as a result of the activities authorized by the 

USACE under these NPWs.  
 

Consistency with the Texas Coastal Management Program (CMP) is required pursuant to 

§307(c)(1) of the Coastal Zone Management Act, for the reissuance of the USACE NWPs.  

On June 24, 2025, the USACE Galveston District submitted its Consistency Determination and 

supporting information to the Texas General Land Office (GLO), initiating the federal 

consistency review period. By letter dated August 29, 2025, the GLO stated that it has reviewed 

the NWPs for consistency with the CMP goals and enforceable policies pursuant to 31 Tex. 

https://www.tceq.texas.gov/downloads/permitting/wastewater-assessments/401-dredge-fill-reviews/final-nwp-2020-crt2.pdf
https://www.tceq.texas.gov/downloads/permitting/wastewater-assessments/401-dredge-fill-reviews/final-nwp-2020-crt2.pdf
https://www.tceq.texas.gov/downloads/permitting/wastewater-assessments/401-dredge-fill-reviews/final-nwp-2020-crt2.pdf
https://www.tceq.texas.gov/downloads/permitting/wastewater-assessments/401-dredge-fill-reviews/final-nwp-2020-crt2.pdf
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Admin. Code (TAC) §30.20, and concurred that the NPWs, as proposed, are consistent with the 

CMP to the maximum extent practicable. However, GLO requested that USACE consider certain 

comment and recommendations. The RRC also requests that you consider GLO’s 

recommendations. 

 

In addition, the RRC request consideration of the following recommendations. 

Galveston District Regional Condition 12: Regional Condition 12 currently prohibits the use of 

NWPs 12, and 58 within 500 feet of vegetated shallows and coral reefs, but omits these similarly 

sensitive intertidal flats that are equally susceptible to indirect and cumulative impacts from 

trenching, jetting, anchoring, or equipment staging. Due to their physical and ecological fragility 

and the absence of known restoration methods, tidal flats, algal flats, and mudflats warrant equal 

protective status under Regional Condition 12. 

 

RRC also recommends that the USACE require a PCN and coordinate with the resource agencies 

for all activities proposed for authorization by any NWP in tidal flats, algal flats, or mudflats 

within waters of the United States. 

 

Tidal flats, algal flats, and mudflats are ecologically distinct but closely associated intertidal 

habitats that support critical coastal ecosystem functions. Wind tidal flats are globally rare and 

nearly exclusive to Texas (primarily found within hypersaline systems like the Laguna Madre), 

while algal and mudflats are declining in both areal extent and ecological condition along the 

Gulf Coast (Tunnell and Judd 2002). These habitats are recognized under both federal and state 

regulations as special aquatic sites (e.g., 40 CFR 230.42; Texas Natural Resources Code 

§33.203). Collectively, they support benthic primary production, nutrient cycling, and provide 

essential foraging and nursery grounds for shorebirds, wading birds and estuarine-dependent fish 

and invertebrates. 

  

RRC requests that the Galveston District require a PCN with resource agency coordination for 

seismic detonation in any waters of the US. Under §66.003 of Texas Parks and Wildlife Code, 

the placement of explosives or harmful substances in waters of the state is prohibited unless 

authorized in writing by Texas Parks and Wildlife Department. The use of explosives above and 

below the substrate of a waterbody may result in extensive fish mortalities. Associated activities 

with seismic testing, such as access, may kill or injure birds and other wildlife and damage 

habitats. 

 

RRC requests that USACE consider adding state designated areas (Texas mussel sanctuaries; 31 

TAC §57.157(d)(2)(A)-(P)) and federally-designated critical mussel habitat (as given at the link 

below) as an ecologically unique and sensitive area within waters of the United States requiring a 

PCN for projects seeking authorization by any NWP. 

https://www.arcgis.com/apps/mapviewer/index.html?webmap=40a355a9bab642c3bfdebbeee569

5b49 

 

 

  

https://www.arcgis.com/apps/mapviewer/index.html?webmap=40a355a9bab642c3bfdebbeee5695b49
https://www.arcgis.com/apps/mapviewer/index.html?webmap=40a355a9bab642c3bfdebbeee5695b49
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If you require further assistance, please contact me at 512-463-7308 or by email at 

Leslie.savage@rrc.texas.gov.  
 

Regards,  

 

 

Leslie Savage, Chief Geologist  

Oil and Gas Division  

Railroad Commission of Texas  

 

 


