
 
 

December 5, 2025 
TRANSMITTED VIA EMAIL 
 
Ms. Christina L. Schroeder  
Acting Chief, Regulatory Division 
Albuquerque District, U.S. Army Corps of Engineers 
4101 Jefferson Plaza NE 
Albuquerque, NM 87109 
Christina.L.Schroeder@usace.army.mil  
 
RE: Clean Water Act Section 401 Water Quality Certification for the 2026 U.S. Army Corps of Engineers 

Nationwide Permits. 
  
Dear Ms. Schroeder: 
 
CWA Section 401 requires applicants for Federal licenses or permits to conduct any activity which may 
result in any discharge into waters of the United States to obtain a certification or waiver from the 
certifying authority where the discharge originates or will originate. Where no State or Tribe has 
authority to give such certification, the U.S. Environmental Protection Agency is the certifying 
authority. 33 U.S.C. 1341(a)(1). In this case, the Pueblos of Cochiti, Jemez, Santo Domingo, San 
Ildefonso, Zia, Zuni, The Mescalero Apache Tribe, and Jicarilla Apache Nation do not have the authority 
to provide CWA Section 401 certification for projects within their respective Tribal land. Therefore, the 
EPA is making the CWA Section 401 certification decision for the 2026 Nationwide Permit reissuance in 
Indian Country in New Mexico.    
 
NWPs Description  
On June 18, 2025, the Corps proposed to reissue 57 NWPs and 1 new NWP that would expire in March 
2026. 90 FR 26100 (June 18, 2025). The purpose of the NWPs is to authorize categories of activities 
under CWA Section 404 and Section 10 of the Rivers and Harbors Act of 1899 that have no more than 
minimal individual and cumulative adverse environmental impacts. For more details see: 
https://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-Permits/Nationwide-
Permits/     
 
The EPA’s Public Notice Process 
On June 18, 2025, the EPA received a request for certification from Corps Albuquerque District. On 
June 26, 2025, the EPA issued a public notice regarding the proposed project and provided the 
opportunity for the public to submit comments until September 1, 2025. EPA received no public 
comments during the public notice period.   
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General Information   
The general information provided does not constitute a certification condition(s). 
 
General Applicability 
• The Corps did not request for certification for NWP 1, 2, 8, 9, 10, 11, 24, 28, 35, and 55, and as 

such, the certification process did not begin and EPA neither certified nor waived certification. 
Consequently, if any activity authorized by this NWP may result in a discharge into a water of the 
United States, on lands that EPA acts as the certifying authority, the Corps must seek CWA 401 
certification from EPA. 

• If a project proposal does not meet either the general or NWP-specific certification conditions, or if 
certification is denied for a specific NWP, the project proponent must request an individual 
certification from EPA Region 6.  

Documentation Recommendations 
• Project proponents for potential projects authorized under the NWPs should retain this 

certification in their files with the applicable NWPs as documentation of EPA’s certification 
decisions for the above-referenced proposed NWPs. This certification is specifically associated with 
the proposed NWPs described above and expires when those NWPs expire, five years from Corps 
issuance date, or are otherwise superseded by subsequent reissuance if less than five years. 

• Copies of this certification should be kept on the job site and made readily available for reference. 
Contact Information 
• The project proponents for potential projects authorized under an NWP are encouraged to contact 

EPA Region 6 during the project planning phase if there are any questions about relevant best 
management practices (e.g., bioengineering techniques, biodegradable erosion control measures, 
revegetation using native plant species, suitable fill materials, and disposal of debris/construction 
materials preventing runoff) and resources that can assist with compliance. 

• Prior to work commencing, EPA recommends that project proponents notify the appropriate Tribal 
Environmental Office, if applicable. 

• In the case of a spill, EPA recommends that the project proponent notify EPA Region 6 within 8 
hours from discovery. For emergency spills, EPA recommends that the project proponent contact 
the EPA’s National Response Center at 1-800-424-8802 as well as the appropriate personnel 
identified in the project’s Spill Prevention Control and Countermeasures, or similar plan, if 
applicable. 

• If you have any questions regarding this certification, please contact Mr. Daniel Landeros, 214-665-
8077, Landeros.Daniel@epa.gov  

 
Certification Decisions 
 
Grants of Certification without Conditions 
EPA is granting certification without conditions for  NWPs 4, 5, 6, 7, 13, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 25, 27, 29, 30, 31, 32, 33, 34, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 48, 49, 50, 51, 52, 53, 54 and 
A. For NWPs that EPA grants without conditions, EPA has determined that the activity will comply with 
the applicable water quality requirements, including any limitation, standard, or other requirement 
under sections 301, 302, 303, 306, and 307 of the CWA; any Federal and State or Tribal laws or 
regulations implementing those sections; and any other water quality-related requirement of State or 
Tribal law. 
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Grants of Certification with Conditions 
EPA is granting certification with conditions for NWPs 3, 12, 14, 57, and 58. For NWPs that EPA grants 
certification with conditions, EPA has determined that the activity will comply with the applicable 
water quality requirements, including any limitation, standard, or other requirement under sections 
301, 302, 303, 306, and 307 of the CWA; any Federal and State or Tribal laws or regulations 
implementing those sections; and any other water quality-related requirement of State or Tribal law, 
subject to the conditions listed under the NWP below, pursuant to CWA Section 401(d). 
 
Condition 1: Plan Development and Implementation for Projects that require Pre-Construction 
Notification (PCN) for NWPs 3, 12, 14, 57, 58 
Prior to construction for projects that require a PCN, the project proponent shall develop a plan that 
includes a copy of the PCN and the following information (if not already included in the PCN): 
• Time stamped photo-documentation of the baseline conditions (i.e., 50 feet upstream of the 

project area, within the project area, and 100 feet downstream of the project area).  
• Identifies on a site map, as applicable:  

o Project site with all waters of the U.S. demarcated. Identify all locations where the project will 
cross jurisdictional waterbodies.  

o Staging areas and stockpiling of materials and equipment, including locations for containment 
booms and/or absorbent materials, and/or hazardous materials. Stockpiles (e.g., sediment, soil, 
or other construction materials) shall be stored at least 50 feet from where it may enter waters 
of the U.S. 

o Construction access points. 
o Disturbance limits. 
o Locations where site dredging and placement of dredged material activities will occur. 
o Locations where dewatering activities will occur including as applicable locations of cofferdams, 

temporary berms, piling, and/or dikes. 
o Locations of undergrounding or directional drilling (including bore pits). 
o Hazardous materials shall be stored in leak-proof containers with appropriate secondary 

containment measures (e.g., spill berms, dikes, spill containment pallets, absorbent materials).   
o Any silt/sediment fencing. 
o Photo-reference sites. The project proponent shall indicate the directional view and location 

where photos were taken on the site map. 
• Non-native and invasive species shall not be used for restoration activities.  
• Includes the following, as applicable: 

o Cofferdams, temporary berms, pilings, and/or dikes: Describe installation and maintenance 
practices for any cofferdams, temporary berms, pilings, and/or dikes.   

o Dredging: Describe how contaminated materials will be managed (e.g., sediment testing data 
and information to identify whether sediments are clean or contaminated), if included in the 
project dredged area. Describe methods for minimizing dredging impacts (i.e., sedimentation 
resuspension) in the water column.     

o Erosion and sediment control: Identify the types and locations of sediment and erosion control 
features that shall be used onsite, including sediment control fences, haybales, heavy mud 
mats, and/or other structures. The project proponent shall ensure all erosion and sediment 
control measures are in place prior to the onset of construction. 

o Dewatering: Describe methods for dewatering, including the equipment that would be used to 
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conduct the dewatering activities. Identify the locations and timing, including length of time the 
area is to be dewatered. Explain removal method of the temporary structures and/or fill and 
what measures will be taken to minimize downstream turbidity and adaptive management 
measures that will be taken and employed to prevent the draining of waters of U.S., including 
wetlands. 

o Ditching and trenching: Explain ditching/trenching and material placement techniques and 
stabilization methods to be employed, as well as timing. In wetlands, the top 6 to 12 inches of 
the ditch/trench shall be backfilled with topsoil from the trench, unless other techniques are 
approved. Include activity timing needs for ditching and stabilization. 

o Undergrounding or directional drilling: Describe measures taken to prevent, contain and 
cleanup any inadvertent return of drilling fluid to the surface (i.e., “frac-outs”). 

• Submit the plan to EPA Region 6 at least 30 days prior to commencing construction activities. 
 
During construction for projects that require a PCN, the project proponent shall:  
• Visually inspect construction activities daily.  
• Prevent sediment, debris, silt, sand, cement, concrete, oil or petroleum, organic materials, or other 

construction debris or wastes from entering waters of the U.S. The discharge of unset cement, 
concrete, grout, or water that has contacted uncured concrete or cement, or related washout to 
waters of the U.S. is prohibited.   

• Maintain documentation onsite that all equipment was cleaned of dirt, mud, and other materials 
prior to arriving on the project site.  

• Inspect all equipment daily and prior to entering any waters of the U.S. for oil, gas, diesel, anti-
freeze, hydraulic fluid, and other petroleum leaks. If the project proponent detects a leak from any 
equipment, they shall immediately remove the equipment from waters of the U.S.; and within 24 
hours of detection of a leak, repair the equipment in a staging area or move it offsite. 

• Limit vegetation clearing and disturbance to waters. Limit restoration of the channel bed to pre-
existing contours and conditions. Any proposed deviations must be specified in advance. For 
example, if any improvements will be made using natural channel design. 

• Photo-document any failures or increased turbidity due to construction activities.  
o Within 24 hours of observing a failure or marked increase in turbidity associated with 

construction, the project proponent shall remedy and implement any additional adaptive 
management measures to stabilize the activity and prevent further unauthorized discharges 
into waters of the U.S. The project proponent shall photo-document the failure (i.e., 50 feet 
upstream of failure, at the incident site, and at least 100 feet downstream of the failure) and the 
adaptive management measures taken immediately following implementation. The project 
proponent shall take remediation condition photos at the same location(s) and direction(s) as in 
the failure condition photos. 

o Within 48 hours of observing any failure, the project proponent shall provide EPA Region 6 with 
the required photo-documentation, and descriptions of all observed failures and implemented 
remedies.    

o Within three weeks of observing a failure, the project proponent shall provide EPA Region 6 
with a description of the impacts and effectiveness of the employed adaptive management 
measures. 

• Carry out as applicable: 
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o Erosion control: Inspect sediment and erosion control measures daily during project 
implementation and within 12 hours of precipitation events. After construction is complete, 
remove sediment and erosion control structures once vegetation is established to the same 
percent cover as pre-construction conditions, unless they are needed for long term stabilization 
purposes.     

o Dewatering: Assess all dewatering measures within 24 hours after a severe storm event. 
 
Why this condition is necessary: This condition is necessary to minimize suspended particulates 
/turbidity caused by construction activities and is necessary to ensure water quality is not degraded by 
toxic pollutants in toxic amounts, including construction materials, oil, grease, gasoline, or other types 
of fluids used to operate and maintain equipment used to complete the project, or discharges from 
dust abatement activities as well as contaminants in dredged material. This condition also 
appropriately minimizes impacts from access roads, staging areas, and stockpiling to further ensure 
that construction activities will result in no more than minimal individual and cumulative adverse 
environmental effects. This condition will protect water quality because it ensures that the project 
proponent is using planning and construction practices that will maintain the integrity of the site 
hydrology and maintain the aquatic resource functions and values and ensures that appropriate 
revegetation measures are used to re-establish riparian/wetland vegetation to minimize the adverse 
impacts of discharges of sediment and pollutants that enter waterways. Limiting the amount of 
vegetation that is disturbed will minimize the adverse environmental impacts of any potential 
discharges. The general conditions in the Corps’ NWP package do not address concerns about 
resuspension and turbidity caused by construction and dredging activities, thereby justifying the 
inclusion of this condition. GC 32 only requires agency coordination in certain circumstances. 
Additionally, GC 11 (equipment), GC 12 (soil erosion and sediment controls), and GC 13 (removal of 
temporary structures and fills) provide some aquatic resource protections, but greater specificity is 
needed to determine what measures are suitable to comply with applicable water quality 
requirements. 
 
Citation: 33 U.S.C. 1341(a)(4); 40 CFR 230.10(c)-(d);40 CFR 230.10(d); 40 CFR 230.21(a); 40 CFR 230.70; 
40 CFR 230.71; 40 CFR 230.72; 40 CFR 230.74; 40 CFR 230.75.  
 
Thank you for your ongoing partnership in implementing the regulatory programs of the CWA. Should 
your office have any questions, please feel free to contact our staff: Mr. Daniel Landeros, 214-665-
8077, Landeros.Daniel@epa.gov.  
 
       Sincerely, 
 
 
 
       for Troy C. Hill, P.E. 
       Director 
       Water Division 
 
 
 
        

mailto:Landeros.Daniel@epa.gov

		2025-12-05T16:49:09-0600
	CURRY JONES




