DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS, ALBUQUERQUE DISTRICT
SOUTHERN COLORADO BRANCH, DURANGO OFFICE
1970 EAST 3RD AVENUE, SUITE 109
DURANGO, COLORADO 81301-5025

SPA-2024-00126 13 June 2024

MEMORANDUM FOR RECORD

SUBJECT: US Army Corps of Engineers (Corps) Approved Jurisdictional Determination
in accordance with the “Revised Definition of ‘Waters of the United States™; (88 FR
3004 (January 18, 2023) as amended by the “Revised Definition of ‘Waters of the
United States’; Conforming” (8 September 2023) ,* SPA-2024-00126, MFR 1 of 12

BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document
stating the presence or absence of waters of the United States on a parcel or a written
statement and map identifying the limits of waters of the United States on a parcel.
AJDs are clearly designated appealable actions and will include a basis of JD with the
document.3 AJDs are case-specific and are typically made in response to a request.
AJDs are valid for a period of five years unless new information warrants revision of the
determination before the expiration date or a District Engineer has identified, after public
notice and comment, that specific geographic areas with rapidly changing
environmental conditions merit re-verification on a more frequent basis.4

On January 18, 2023, the Environmental Protection Agency (EPA) and the Department
of the Army (“the agencies”) published the “Revised Definition of ‘Waters of the United
States,” 88 FR 3004 (January 18, 2023) (“2023 Rule”). On September 8, 2023, the
agencies published the “Revised Definition of ‘Waters of the United States’;
Conforming”, which amended the 2023 Rule to conform to the 2023 Supreme Court
decision in Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023) (“Sackett’).

This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps
AJD as defined in 33 CFR §331.2. For the purposes of this AJD, we have relied on
Section 10 of the Rivers and Harbors Act of 1899 (RHA),5 the 2023 Rule as amended,
as well as other applicable guidance, relevant case law, and longstanding practice in
evaluating jurisdiction.

" While the Revised Definition of “Waters of the United States”; Conforming had no effect on some
categories of waters covered under the CWA, and no effect on any waters covered under RHA, all

categories are included in this Memorandum for Record for efficiency.

2 When documenting aquatic resources within the review area that are jurisdictional under the Clean

Water Act (CWA), use an additional MFR and group the aquatic resources on each MFR based on the
TNW, the territorial seas, or interstate water that they are connected to. Be sure to provide an identifier to
indicate when there are multiple MFRs associated with a single AJD request (i.e., number them 1, 2, 3,
etc.).

333 CFR 331.2.

4 Regulatory Guidance Letter 05-02.

5 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10.



SPA-RD
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of
Sackett v. EPA, 143 S. Ct. 1322 (2023), SPA-2024-00126

1. SUMMARY OF CONCLUSIONS.

a. Provide a list of each individual feature within the review area and the
jurisdictional status of each one (i.e., identify whether each feature is/is not a
water of the United States and/or a navigable water of the United States).

i.  Mount Shavano SFU, Existing Concrete Fish Raceway with Cattails; not a
water of the United States.

2. REFERENCES.

a. “Revised Definition of ‘Waters of the United States,” 88 FR 3004 (January 18,
2023) (“2023 Rule”)

b. “Revised Definition of ‘Waters of the United States’; Conforming” 88 FR 61964
(September 8, 2023))

c. Sackettv. EPA, 598 U.S. _, 143 S. Ct. 1322 (2023)

3. REVIEW AREA. The review area consists of 16,225 square foot concrete raceway,
located at the Mt. Shavano Fish Hatcher, at Latitude 38.545075, Longitude -
106.016819, Salida, Chaffee County, Colorado.

4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), THE TERRITORIAL
SEAS, OR INTERSTATE WATER TO WHICH THE AQUATIC RESOURCE IS
CONNECTED. The aquatic resource is connected to the Arkansas River, which is a
Traditional Navigable Water.6

5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, THE
TERRITORIAL SEAS, OR INTERSTATE WATER. The aquatic resource outlets into
a pond, which outlets into the Arkansas River, approximately 150 feet from the
resource, outside of the current review area.

6 This MFR should not be used to complete a new stand-alone TNW determination. A stand-alone TNW
determination for a water that is not subject to Section 9 or 10 of the Rivers and Harbors Act of 1899

(RHA) is completed independently of a request for an AJD. A stand-alone TNW determination is

conducted for a specific segment of river or stream or other type of waterbody, such as a lake, where

upstream or downstream limits or lake borders are established.

2



SPA-RD
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of
Sackett v. EPA, 143 S. Ct. 1322 (2023), SPA-2024-00126

6. SECTION 10 JURISDICTIONAL WATERS7: Describe aquatic resources or other
features within the review area determined to be jurisdictional in accordance with
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic
resource or other feature within the review area and how it was determined to be
jurisdictional in accordance with Section 10.8 N/A

7. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within
the review area that were found to meet the definition of waters of the United States
in accordance with the 2023 Rule as amended, consistent with the Supreme Court’s
decision in Sackett. List each aquatic resource separately, by name, consistent with
the naming convention used in section 1, above. Include a rationale for each aquatic
resource, supporting that the aquatic resource meets the relevant category of
“waters of the United States” in the 2023 Rule as amended. The rationale should
also include a written description of, or reference to a map in the administrative
record that shows, the lateral limits of jurisdiction for each aquatic resource,
including how that limit was determined, and incorporate relevant references used.
Include the size of each aquatic resource in acres or linear feet and attach and
reference related figures as needed.

a. Traditional Navigable Waters (TNWSs) (a)(1)(i): N/A
b. The Territorial Seas (a)(1)(ii): N/A

c. Interstate Waters (a)(1)(iii): N/A

d. Impoundments (a)(2): N/A

e. Tributaries (a)(3): N/A

f. Adjacent Wetlands (a)(4): N/A

g. Additional Waters (a)(5): N/A

8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES

733 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as
“navigable in law” even though itis not presently used for commerce, or is presently incapable of such
use because of changed conditions or the presence of obstructions.

8 This MFR is not to be used to make a report of findings to support a determination that the water is a
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part
329.14 to make a determination that water is a navigable water of the United States subject to Section 10
of the RHA.



SPA-RD
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of
Sackett v. EPA, 143 S. Ct. 1322 (2023), SPA-2024-00126

a. Describe aquatic resources and other features within the review area identified in
the 2023 Rule as amended as not “waters of the United States” even where they
otherwise meet the terms of paragraphs (a)(2) through (5). Include the type of
excluded aquatic resource or feature, the size of the aquatic resource or feature
within the review area and describe how it was determined to meet one of the
exclusions listed in 33 CFR 328.3(b).°

The Mount Shavano SFU, Existing Concrete Fish Raceway with Cattails, is a
concrete lined pond constructed in uplands, historically used as a fish hatchery.
A review of aerial images identifies that this resource has not been used as a fish
hatchery since the late 1990s and, as such, currently acts as a settling basin.
The resource is full of vegetation and does not carry pass through flows to the
Arkansas River.

b. Describe aquatic resources and features within the review area that were
determined to be non-jurisdictional because they do not meet one or more
categories of waters of the United States under the 2023 Rule as amended (e.g.,
tributaries that are non-relatively permanent waters; non-tidal wetlands that do
not have a continuous surface connection to a jurisdictional water).

N/A

9. DATA SOURCES. List sources of data/information used in making determination.
Include titles and dates of sources used and ensure that information referenced is
available in the administrative record.

a. Google Earth imagery (9/1999, 10/2005, 3/2006, 10/2011, 6/2013, 9/2013,
10/2015, 10/2019, 5/2023)

b. Email received from Colorado Parks and Wildlife dated March 27, 2024.

10. OTHER SUPPORTING INFORMATION. N/A

11. NOTE: The structure and format of this MFR were developed in coordination with
the EPA and Department of the Army. The MFR’s structure and format may be
subject to future modification or may be rescinded as needed to implement
additional guidance from the agencies; however, the approved jurisdictional
determination described herein is a final agency action.

9 88 FR 3004 (January 18, 2023)



Enclosure 1

‘ N
25
Sterli
Crai Steamboat Ny E
raig Springs Fort Ll
Collins e =
13 40 | =
64 ’8 S
Rangely Meeker Winter (-}__) <Z(
Park Denver o Q
Glenwood 70 QS [ <
Springs 70 Idaho 5 >
Springs O <§E
Grand Basalt Bailey Limon = ‘-5’
Junction Aspen <
g2) (285 o
Colorado
Paonia Buena Springs 20
Delta Vista > NG
Salida 24
50 50 50
Pueblo
50 50
ol PROJECT s
a Junta
LOCATION| &% 25 5
550 160 5°0 £
Cortez Alamosa
Durango 160f—" Pagosa 285
Springs Trinidad ; .w}.%\L gt
STATE MAP PROJECT LOCATION
30 0 30 60 .5 0 .5 )
SCALE IN MILE! SCALE IN MILES %
SRS S NG TS Project Add :
= “{“Qv—v—i—l“— { T rosee reSSMOUNT SHAVANO HATCHERY ~T=
b W E % 7725 CR 154 B
/ T SALIDA, CO 81201
Project Location:
Latitude: 38'32'42.47"N 0E
Longitude: 106°01°0.55"W
lelililel
Jix HHEHHE
Sy gl,|2
% i o »
— | PROJECT = =l ||
. : I
~{LOCATION s
T 2 2
: L3 L __l‘—\. | -'I.. i, O
Ttk G
AR z
7 ( L‘( mraulf (—/I—;
| 5
 haTiapaL iR
e 2 R i S
PROJECT VICINITY MA
8 8 16
SCALE IN MILES |



AutoCAD SHX Text
Fort Collins

AutoCAD SHX Text
Winter Park

AutoCAD SHX Text
Steamboat Springs

AutoCAD SHX Text
Craig

AutoCAD SHX Text
Rangely

AutoCAD SHX Text
Meeker

AutoCAD SHX Text
Glenwood Springs

AutoCAD SHX Text
Basalt

AutoCAD SHX Text
Idaho Springs

AutoCAD SHX Text
Grand Junction

AutoCAD SHX Text
Colorado Springs

AutoCAD SHX Text
Buena Vista

AutoCAD SHX Text
Paonia

AutoCAD SHX Text
Denver

AutoCAD SHX Text
Sterling

AutoCAD SHX Text
Bailey

AutoCAD SHX Text
Aspen

AutoCAD SHX Text
Limon

AutoCAD SHX Text
Delta

AutoCAD SHX Text
Trinidad

AutoCAD SHX Text
La Junta

AutoCAD SHX Text
Salida

AutoCAD SHX Text
Cortez

AutoCAD SHX Text
Ouray

AutoCAD SHX Text
Pueblo

AutoCAD SHX Text
Lake City

AutoCAD SHX Text
Durango

AutoCAD SHX Text
Alamosa

AutoCAD SHX Text
Creede

AutoCAD SHX Text
Pagosa Springs

AutoCAD SHX Text
76

AutoCAD SHX Text
E

AutoCAD SHX Text
p

AutoCAD SHX Text
70

AutoCAD SHX Text
o

AutoCAD SHX Text
40

AutoCAD SHX Text
o

AutoCAD SHX Text
50

AutoCAD SHX Text
p

AutoCAD SHX Text
o

AutoCAD SHX Text
50

AutoCAD SHX Text
o

AutoCAD SHX Text
350

AutoCAD SHX Text
p

AutoCAD SHX Text
25

AutoCAD SHX Text
p

AutoCAD SHX Text
25

AutoCAD SHX Text
p

AutoCAD SHX Text
70

AutoCAD SHX Text
p

AutoCAD SHX Text
25

AutoCAD SHX Text
o

AutoCAD SHX Text
285

AutoCAD SHX Text
o

AutoCAD SHX Text
50

AutoCAD SHX Text
o

AutoCAD SHX Text
285

AutoCAD SHX Text
82

AutoCAD SHX Text
p

AutoCAD SHX Text
70

AutoCAD SHX Text
o

AutoCAD SHX Text
40

AutoCAD SHX Text
p

AutoCAD SHX Text
70

AutoCAD SHX Text
13

AutoCAD SHX Text
64

AutoCAD SHX Text
o

AutoCAD SHX Text
285

AutoCAD SHX Text
149

AutoCAD SHX Text
o

AutoCAD SHX Text
160

AutoCAD SHX Text
o

AutoCAD SHX Text
160

AutoCAD SHX Text
o

AutoCAD SHX Text
50

AutoCAD SHX Text
o

AutoCAD SHX Text
50

AutoCAD SHX Text
o

AutoCAD SHX Text
550

AutoCAD SHX Text
0

AutoCAD SHX Text
MILES

AutoCAD SHX Text
30

AutoCAD SHX Text
30

AutoCAD SHX Text
60

AutoCAD SHX Text
STATE MAP

AutoCAD SHX Text
PROJECT VICINITY MAP

AutoCAD SHX Text
0

AutoCAD SHX Text
MILES

AutoCAD SHX Text
.5

AutoCAD SHX Text
.5

AutoCAD SHX Text
1

AutoCAD SHX Text
PROJECT LOCATION MAP

AutoCAD SHX Text
N

AutoCAD SHX Text
Project Address:  MOUNT SHAVANO HATCHERY7725 CR 154  SALIDA, CO 81201  Project Location: Latitude: 38°32'42.47"N 38°32'42.47"N Longitude: 106°01'0.55"W 106°01'0.55"W 

AutoCAD SHX Text
PROJECT LOCATION

AutoCAD SHX Text
DATE

AutoCAD SHX Text
BY

AutoCAD SHX Text
DESIGNER:

AutoCAD SHX Text
DRAFTER:

AutoCAD SHX Text
CHECKED BY:

AutoCAD SHX Text
APPROVED:

AutoCAD SHX Text
APPROVED:

AutoCAD SHX Text
CHIEF ENGR.:

AutoCAD SHX Text
REVISIONS:

AutoCAD SHX Text
DATE

AutoCAD SHX Text
PROJECT NO.

AutoCAD SHX Text
SHEET NO.

AutoCAD SHX Text
MOUNT SHAVANO SFU

AutoCAD SHX Text
COVER SHEET

AutoCAD SHX Text
RACEWAY ABANDONMENT

AutoCAD SHX Text
JMD

AutoCAD SHX Text
04/24

AutoCAD SHX Text
JMD

AutoCAD SHX Text
04/24

AutoCAD SHX Text
-----

AutoCAD SHX Text
1

AutoCAD SHX Text
OF 2

AutoCAD SHX Text
PROJECT LOCATION

AutoCAD SHX Text
0

AutoCAD SHX Text
MILES

AutoCAD SHX Text
8

AutoCAD SHX Text
8

AutoCAD SHX Text
16

AutoCAD SHX Text
PROJECT LOCATION

AutoCAD SHX Text
SCALE IN

AutoCAD SHX Text
SCALE IN

AutoCAD SHX Text
SCALE IN


'_
=
o
=
=
o | 8
< | =
= | <
o)
Ll
W<
n | >
<
EXISTING CONCRETE RACEWAYS TO BE ABANDONED. =
CONCRETE AND CATTAILS TO BE REMOVED. e
APPROXIMATELY 16,225 SQUARE FEET. 2
&

|

REVISIONS:

04/24
04/24

CLy
cLy

& g8 g
S;js 8 H
igé h
§s§§§
g |2
o~
§ EIL—JN%
BE
T

D
L
wn
o
=z
<
>
<
T
wn
z
SITE MAP 5
o
=
75 0 75 150
== s
FEET



AutoCAD SHX Text
HV

AutoCAD SHX Text
8

AutoCAD SHX Text
7089.05

AutoCAD SHX Text
S

AutoCAD SHX Text
S

AutoCAD SHX Text
MH

AutoCAD SHX Text
MH

AutoCAD SHX Text
MH

AutoCAD SHX Text
MH

AutoCAD SHX Text
MH

AutoCAD SHX Text
MH

AutoCAD SHX Text
7110

AutoCAD SHX Text
7100

AutoCAD SHX Text
7070

AutoCAD SHX Text
7100

AutoCAD SHX Text
7090

AutoCAD SHX Text
7070

AutoCAD SHX Text
7080

AutoCAD SHX Text
7090

AutoCAD SHX Text
7090

AutoCAD SHX Text
7060

AutoCAD SHX Text
7070

AutoCAD SHX Text
MH

AutoCAD SHX Text
MH

AutoCAD SHX Text
ELEC. MH

AutoCAD SHX Text
ARKANSAS    RIVER

AutoCAD SHX Text
ARKANSAS    RIVER

AutoCAD SHX Text
MH

AutoCAD SHX Text
LONG'S   LAKE

AutoCAD SHX Text
MEL'S  LAKE

AutoCAD SHX Text
MH

AutoCAD SHX Text
OFFICE BLDG./GARAGE

AutoCAD SHX Text
HATCHERY BUILDING

AutoCAD SHX Text
NURSE BASIN BLDG.

AutoCAD SHX Text
LAB/FEED BLDG

AutoCAD SHX Text
WOODSHOP BUILDING

AutoCAD SHX Text
LAB/FOOD PREP BLDG

AutoCAD SHX Text
DATE

AutoCAD SHX Text
BY

AutoCAD SHX Text
DESIGNER:

AutoCAD SHX Text
DRAFTER:

AutoCAD SHX Text
CHECKED BY:

AutoCAD SHX Text
APPROVED:

AutoCAD SHX Text
APPROVED:

AutoCAD SHX Text
CHIEF ENGR.:

AutoCAD SHX Text
REVISIONS:

AutoCAD SHX Text
DATE

AutoCAD SHX Text
PROJECT NO.

AutoCAD SHX Text
SHEET NO.

AutoCAD SHX Text
MOUNT SHAVANO SFU

AutoCAD SHX Text
SITE MAP

AutoCAD SHX Text
RACEWAY ABANDONMENT

AutoCAD SHX Text
CLY

AutoCAD SHX Text
04/24

AutoCAD SHX Text
CLY

AutoCAD SHX Text
04/24

AutoCAD SHX Text
-

AutoCAD SHX Text
2

AutoCAD SHX Text
OF 2

AutoCAD SHX Text
SITE MAP

AutoCAD SHX Text
0

AutoCAD SHX Text
FEET

AutoCAD SHX Text
75

AutoCAD SHX Text
75

AutoCAD SHX Text
150

AutoCAD SHX Text
N


	Draft.AJD MFR.SPA-24-126
	Draft.NPR.SPA-24-126
	20240408.NPR.SPA-24-126 Site maps
	Shavano For Corps-Cover Sheet.pdf
	Sheets and Views
	Cover Sheet


	Shavano For Corps-Site Map.pdf
	Sheets and Views
	Site Map



	Joe_Decrescentis_JD- Appeal Form-MAY23.rtf_06_12_2024_22_15_39.pdf
	NOTIFICATION OF ADMINISTRATIVE APPEAL OPTIONS AND PROCESS AND
	REQUEST FOR APPEAL




