MOGREEMENT

BETWERIN
THE DEPARTMENT OF THE ARMY
ANTS
CITY OF EUNICE, NEW MEXTCO
FOR
DESIGN AND CONSTRUCTION
ABSISTANCE
HOR THE

EVNICE WASTEWATER TREATMENT SYSTEM

/

THIZ AGREERMUNT 15 entered int this Z:f%__ ilay zai‘/{/ﬂfﬁégé’f: by and
between the Depariment of e Anwy (hereinadlor the *Goeversmend™), reprosentad by the District
Lngineer und Cily of Euniee, New Mexico (hercinafier the “Non-Pederal Sponsor™), representac
b dts W svor,

WETNLSSLETH, THAT:

WHEREAS, tie Secretary of the Auny bs avthorized to provide design and construction
assistarses, which mayv be in e fonm ol gracts or eimbuamsements of the Pederal share of projeet
cosis, for waterrelated environmentat indtastructore ane resourse proteclion and developmest
projects in [dabe, Mostass, roral Nevada, New Mesico, and rural Liuifbereinatter the *Section
B8y Program™) pursuant to Section 593 of Lhe Water Resources Devalopmend Act of 1999, Public
Law [06-33 a5 amcnded, (harcinafter “Section 5957);

WHEREAS, Section 535 provvides that the Secretary of the Army mayv prvade assistance
for o water-ielated environmental infrastrocture and rosowree protection and developraent projeet
aaly i the projed 8 publicty owned;

WHEREAS, Seetion 5335 provides that $25,000,000 i Federa] Tunds are authorized to be
approprigted Lo lesign and consiraction assistoree for the New Mexico portion of the Section
S05 Program:

WITER EAS, the LR Army Hegineer, Albuguerque Disirict (hereinatler the “District
Hnginecr”) hing delesmined that {he Euniee Wasiewstor |'veatment System 'roject in Bunice, Lea
Cannty, New Moexicn (hereinafter the “Projest”, as delfined i Avtiole LA, of this Agreement) is
sdipible for mplementation under Section 595

WHEREAS, Seeton 595 provides that the Scerctary of the Army ghall not provide
assistance e asy water-refated covicowmental infrastructure aned resouree protection and
tlovelupement projects untll eack non-Federal sponsor has endered inlo o wijtien agreement to
tuznish its reyaired cooperalion oy fhe poject;




WHEREAS, Section 593 ypecifies the cost-shuring reqglirements applicable to the Frojeci
ineluding thar the Secretary of the Army shali afford cradi for the reasonable costs of desipn
completed by the non-Federal interest befoae eatering into @ written agreemeant wilh the
Seorelaty

WHHREAS, the Not-lederal Sponsor desires m perform sertain work (heretnafter the
“eoneIederal desten and construetion work™ as defined iy Article LN, of this Agreement) whick
is a part of the Projecl;

WIHIREAS, Section 142 of the Bnergy and Water Developmont Appropriations Act,
A008 Tublic Law 109-1G3,), provides (hat credits and reimbarsements afforded for ail
npplicable general authoriies und under specifie praject uutherity shall not exceed §100,000,000
{ior w8 applicatle nrojects in each Rscal vear;

WHEREAS, the Govarmnent angl the Non-Federal 8ponsor desire 1o enter into an
agmemnent (horcinatter the “Agreement™} for the provision of design and construction assistance
I k
for the Projace;

WHERHAS, the Govemmen? and Non-Federal Sponsor have the 1ol authorliy and
sapability o perforn as heretnatter sed forth and intend to cooperate in cosl-sharing and
Hnanciog of the Projecr in docordance with the terms of this Apreement: and

WIIERLAS, Me Govarmment and ihe Non-Federal Sponsor, in connection: with: this
Agreement, desire fo Toster a parinering strateey and 2 working relationship between the
Ciovernment and he Non-Federal Spongor through s mutwstly developed formal sirateey of
commitment and communication embodied harein, which creates an epvironment where fst and
eamwork provent disputes, foster 4 cooperative buad betweon the Government and the Non-
logloral Spomscr, and Bacilitate the success{ul itmplementation of the Project.

NOW, THEREFORE, the Governmen? and the Non-Fedeta] Sponsor agree ay follows:
ARTICLE ] - DEFINITIGNS

A The term “Projecd” shall mean desizo and construction of 8 now wastewater freatipent
plantw Eunies, Lea County, Now Mexico as generally deseribed in the Scope of Work, dated
and approved by the Dhstrict Hnpineer in Septomber, 2006, 'The Projoed inchudes the non-
Federal devign oud constrnedion work deseribed i Aniele [N, of this Agreemont.

B.Fhe teres el profect costs™ shall mean the sem of all costs inenrred by the Non-
Federul Bpoasor or the Goverament in acsordance wifh the terms of this A gresment directly
Felated W design ad consiruction of the Mrofect. Subject to e provisions of this Agreement,
the term shadl inclnde, but 3s bol necessarify limited w; the costs of the Non-Federal Spunsess
pre-Agreement design: work for which the Governmend affords eredit in agcosdance with Article
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H.B.4, of this Agreeroent; the Govemment’s design vosts not incured parsnant to any other
agrecinent for the Mraject; the Government's cosis of preparation of environmentsd complance
docomentation in secordance with Article TLAZ. of this Agreement; ihe Non-Federal Sponsor’s
and the Govermment’s cosls of investigations to identify the existence and extent of havardnus
slibstunces in sccordance with Article XEV. AL of this Agreement; the Government's costs of
hisiowic presorvation netvities in accordance with Anticke XVILA, of this Aprecinent; the
ipverament’s uotual constroction cosis; the costs of the non-Federal design end construciion
werk for which the Government affords credit in accordance with Anicle 11.B.5. of this
Agreement; the Government’s supervision asd adminisiation costs; the Non-Pederal Sponsor's
coals of wlentification of legal and institutiony] siructarss in acoordance with Article 1LE, of this
Agmreemient not incurred pursuant to uny other agreement Tor the Project; the Non-Federat
Sponsar’s and the Government’s eosts of participation in the Project Cocrdination Team in
dccordance with Article V of this Agreement; the Governmonl™s eosts of contract dispute
retilements o awards: Lhe value of Tands, casctents, nghls-of-way, refosarions, and permit costs
Tor which the Govermnenl w¥irds eredit in accordanes with Article TV of this Agreement but not
lo vxeeed 25 percenl of forad projecl eosts; and the Non-Federa) Sponsot's asd the Govermment’s
cosls of audit tn accordancy with Articles X.R. and X.C. of this Agrecment. The term does ool
inelude any costs for operation, maintcnance, repair, rehabilitation, or repiacement of the Project;
any costs of estadlishment and maintenance of legal and institutiona) structures in sccordance
with Article LG, of this Agreement; any costs of additional work under Articke 1112, of this
Agresment; any cosls of dispute resolulin under Article VI of this Agreement; the
Cioverninent s costs for archeological data recovery activibies in accordance with Articles
EVILC, und XVILD. of this Agreenient; ot the Non-Federal $ponsor’s costs of nopotiating this
Agrecmont,

. The derm “financial abligations fin destgn and construction” shall \nean the Tinancial
obligations of the Government and credit atfnded by the Government for pre-Agreement design
worh and non-Sederal design and construetion work that result or would result in costs that e
or would be included in tora! praject costs except for obligalions periairdng to fhe provision of
lands, ¢asements, righls-of-way, the performance of refocations, or obtaiting permits necessary
fur construchon, operation, end mainleaenes of the Project an publicly owned ar comtrolied land.

B, The term “non-Federal preportionaie dhare” shall mean the rafio of the sum of the
credit affvrded by the Governmen fow pre-Adgreement design work and non-Federal design and
constricction work and the Non-Federal Sponsass total contribution of funds required by axticle
LB, of this Agreement & fimancicd abiigasions for desizn and consiruction, s projecied by the
Gowvermnent.

E. The term “pericd of devien and construchion™ shall meas the time from the effcctive
date of (s Agrecraent io the date that construction ol the Projeat 1s comyplete, as determined by
lhe Ciovernment, or the date that tins Agrestent s terminated in accordance with Artjcie 11O, or
Arliele XIH or Arvhicle XIV.0, of thiz Asreement, whichever 12 cadieor.

I The term “fighwen™ shall moan any bighway, toadway, sieeet, or way, ineluding any
bridge therced, fhat 15 owaed by & public entity,




G. The term “relocation” shall mean providing a functionaily equivalent facility to the
owncr 0f w ulibity, cotnetery, Alghway, ratlioad (including any bridge thereo?), ar public facility
whett such action is authorized in aceordance with applicablc fegal principles of just
colnpensation, Providing a fanctionally equivalent Tzeility may take the form of alteration,
lovrring, raising, ot replacement and attendart demolition of the affected Facility or pirl thereo!,

FL The terms “herrermen™ shall mean n differcnee in the desiun or construction of an
clenent of the Project that resuits from the sopiieation of standurds that the Goverunent
detormines ereeed thoss that tho Govemment would otherwise apply 1o the desi moor
conglruction of {hat element. The term does noi inelude any design or congtruction for fiatures
et inctuded inthe Project ss defined in pavegraph A, of this Article,

1. The levm “Federal program funds” shall mean fands provided by a Federal agency,
ather than the Department of the Army, plus mry non-Federal contribamion roquiced g a matching
share therefor.

J. The erm “Section $93 Program Lint” shall mean the amount of Fedural fimds
authorized Lo be eppropriated Tor (he New Maoxico portion of the Section 595 Propram. As of the
eilechive dite of this Agreerment, such amount i3 $2.5,000,000,

K. The tern fisea! year™ sholl mean one year beginning on Oetober 1 and ending on
Semernber 30,

L. The term “mre-dgreement desigiy work” shall mean the work performad prior to the
effeetive date of this Agreement by the Non-Federal Sponsor that is directly related 10 design of
the Froject and that wus not performed parstant 1o any other agreoment for the 2roject.

M. The term “Seetfon 102 Limif® shall mean the annual lisdts on credits and
reimbursements imposed by Section 102 of the Energy and Water Appropriations 2et, 2006,
Pubdic Law1009-103,

N. The lerm “son-Federa! devign and construction work” shall mean planning, design,
ConsLructivn, supervision and administration, and other activities sssociated with degign and
comstruction of the Froject that are performed by the Non-Foderal Sponsor afler the effeetive date
ol this Agreerment and after written appraval by the Distriet Gngincer. The term dees not nclude
the design or construction of betterments or the proviston of lands, easoments, rights-of-way,
refocations, or permaits oblained on puklicly owsed or condrollod lands that are wssociated with
the non-Sioderal dovign and sonstuciion work,




ARWTICLE IT - OBLIGATIONS OF THE GOVERNMENT AND
THE NON-FEDERAL SPONSCR

A, The Government, subject to recciving Tunds appropeiated by the Congrass of the
Linited States (hereinatter the “Congress™) and using those fands and fands provided by the Nen-
Federal Spousor, expeditionsly shall design and constroct the Project, except for the pre-
Agireement design vwork and non-Federal design and construetion work , applying those
procedares usuaily appticd 1o Federal projects, in accordance with Federal laws, regulations, and
pirhicics. The Nog-Federal Sponsor expeditiousty shall design and constmict the nos-Federal
desigi eud construction work it socordares with applicable Federal [aws, rogulations, and
policies,

1. The Government shall not issue the solicitation for the first design contract for
ihe Project or commence design of the Project vsing the Govemment's own forees il the Non-
Federal Sponsor fas conlirmed (0 writing its siliingness tu procead with the Profect,

Asseasment and Finding of No Sipnificent [apacs or an Eavironmental impact Statement aud
Recond of Decision, ag noccssary, tr inform the public regarding the esvirosinentat impaets of
the Prajent in aceortdance with the National Environmentat Palicy Act of 1969 (hereinafter
PNEPAT). However, the Government or the Non-Federal Sponsor shall net {ssue the solicitation
for the first construction coatract for the Project or commenee sonsiraction of the Project using
the Govermment's or the Non-Hederal Sponsar’s own forces unil all applicable environmenta!
Laws and regafutions have been compiied with, including, but not limiled 1o NEPA and Sectian
&l of the federal Water Pollution Control Act (33 US.CL 1341).

2, The Govertwnend shall develop snd eoordinate a2 remred, an Bovirotental
!

3. The Governmeni shal) afford the Non-Federal Sponsor the opposiumiy Lo
reviewr and coanment an the soticiations for ) confracts, cluding relevant plans and
specifications. prior Lo the Govenment’s issuance of such solicitalions. To the exdent possible,
the Government shell afford the Non-Federal Sponsor the oppertutity to review and comient on
#ll proposed contraet modifications, including change orders. Tn any nstanice where providing
the Nem-Federal Sponsor with solifcatton of o contraes modification is nel possible prior {0
uxeeulion of e contruct modification, the Governmeni shall provide such notification in writing
at the earlicst duie possible, To the extent possible, the Government alse shall afford the Non-
Federal Spoasor the opportunity o review and comment on all contract claims prior to resolution
thereol. The Government siwdl consider in gond faith the comments of the Non-Federal Sponsot,
Pt Lhe cortents of solicitetions, sward of contruets or commencement of design or consmction
using the Government’s ow {orees, exeoition of contract modifications, tesolution of cortrack
cluts, and perfommance of oll work ou the Project, except for the non-Federal desizn ond
consirncdos work, shall be exelusively within the conteol of the Governtrent.

4, Al the timse the District Engincer furnishes the conlracior with the
Ginvernment’s Wiitlsn Notiee of Acceptanee of Completed Work for cach contraet pwarded by
ihe Government for the Project, the Dislrict Engineer shal} furnish the Non-Federat Sponsor with
a eopy theseod,




5. The Nen-Fedeval Sponsor shall alford the Government the opportunity to
review and comment on the solicltutions for all contracts for the son-Fadera! design and
comsiruction work, including relevant plans and specitications, prior to the Non-Federal
Sponsor’s issuance of such solicitations, To the extent possibie, the Now-Federal Sponsor shali
afford the Govomment the opporivnily to review and comment on all proposed cantrac
modilications, inchuding change orders. e any instance where providing the Clovernmen with
netification of a conraet moditication 13 no? possilile prior to execution of the souteact
maditication, the Non-Federal Spansor shall provide suoh notification in writing at the carbiest
date possible. T the extent possible, the Non-Federal Sponsor also shall afford the Coveroment
the oppertunity to review and comment on all conlract claime prior &0 resolution thereof. The
Non-Federal Sponsor shall consider in good fuith the comments of the Gavernment, bt the
conternis of sulicitations, award of confracts or commencemnenl of desipn o corstrustion using
thie Nomi-Federal Spomsi’s own forees, sxecution of contract modifications, resolution of
conbract eleims, and performance of & work on the non-Federa! desig and construction waork
shal! he exclusively within (he control of the Non-Fodezel Spousor.

6. At the lime the Nen-federal Sponsor {urnishes 2 contruelor with a aotics of
seceptance of compieted work (or sach contrast awarded by the Non-Federal Sponsor {or the
non-Federal desiogn end construction work, the Non-Pederal Sponsor shall Tornish the
Clovernment with & copy thereof,

B. The Non-federal Sponsor shall conteibute 25 percent of telal project costs in
aocordance with the provisions of this paragtaph.

L. 0 aeeordunee with Article 111 of this Agrestent, the Nop-licderal Sponsor
shall provige afl lands, casements, aid rights-of-way that the Government determines the Noa-
Federal Sponsor wust provide Tor construciion, operation. and maintenance of the Projes:, and
shiall perform or ensure perfonnance of all refocations that the Govennnent delermiiies 1o be
peeessary o consiruclion, operation, and maintenance of the Froject, The Non-Federal Sponsor
al30 slail obvate afl permnits necossary for conslructinn. operaiion, and mainienance of the Profecy
¢ publiely owned or cortolled famnds,

2 i the Governmend projects at any Lime that the velue of the Non-Federa]
BpesOT s contribulions ander paragrapl B. 1, o] this Article, ss determined in accordance with
Articte [V of'this Aprecment thal do nof exeged 25 percent of infaf project costs: naragraph B4,
of (s Article; paragraphs B.5.and G, of By Artiele; and Articles V., X, and XIV A, of this
Agreement wifl he less than the Non-Foderal Sponsor’s vequired share of 25 percent of fosal
project eosls, the Non-Federal Spensor, In sccondance with Adicle VLE. of this Agreement, shail
provide additiona] funds in {he ameunt necessary to meet the Non-Federal Sponsor’s reguived
shae of 25 pereon of fofad projest costs.

3. [Flhe Government determines af any time that the value of foe Non-Pederal
Sponsot’s contribulioas under paragraph B, 1, of this Asiiele, as detennined in sccontance with
Adticle 1V of this Agreement that do not exceed 23 percent of wwfaf project casts: paragraph B4,
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af this Arhicle; paragraphs B.2., IS, and G. of this Aricle; and Articles V, X, and NIV.A, of this
Apreement have sxcesded 25 porcest of fofal praject costs, the Government shail refund or
ralmblirse $o the Non-Federa] $ponsor any amount in excess of 25 percsnl of tofal project costy.
However, such refund or reimburssment shall be subject io the follorwing conditions:

i the Govemmmen, subject to the availability of funds and the Seetion 595
Program Limit, shall yefund or robiminrse to the Non-Federal Sponsor the portion of such excess
et that s athribulghle to the Non-Federal Sponsot’s conlributions gnder paragraphs 3.2, and
G. ol this Arficte and Articles W, X und XV AL of this Agreement; and

b, shonld an unreitnbursed portion of sueh excess amount remmn after
any refund or reimbursement pursnant to paragraph B.3.a, of this Article, he Governmeat,
subject to the avadability of unds, the Seetion 545 Progrem Limic, and the Section 102 Linii,
shatdd reiiburse the Non-Fedleral Sponsor for lhe credit afforded by the Government purstant to
paviggeaphs B4, und B3 of this Article for pre-dAgreement design work and noe-Federal devigr
and constrietion wark, up t0 the amoun ol the unreimbursed portion of such excess anount,

4. The Government, subject to {he Hmitations of this paragraph, shall includs in
fotul profect costs and efford credit loward the Non-Federat Sponsor™s share of tote! project costs
for the reasonable costs incured by the Non-Federal Sponsor for pre-Agreement design work that
have not hean meurrad parsuant to any other agreement for he Project. ‘The Nowi-Federa
Sponsor in a Hmely manner shul] rovide the Government with such documents as nre sutficient
ko enable the Goverament to detersyine the areount of eosts ta he included in foial projfect costs
for pre-Agrvement desigr work,

. Nocredit shail be afforded unless and util the Government has
certified that ihe pre-dgrecment design work is necessary for the Projecr. The actial amount of
credit shall be subjeet i an oudiz in accerdance with Articke X.C. of this Apreement Lo deiomiie
ihe reasonableness, allocability and allowability of such eosts.

h. The amouat of credit for whick the Non-Tedery} Sponser may bo
cligiple porsant fo tins Agreement is nof subject to interest charpss, nor is it subjec 10
adjustment to rotleet changes in price levels between the time the pre-Agreement desion work
wad completed and the time (he credit i aforded,

. The Govenunens shall not afford sredit for, nor nelude in fofal project
costs, iy costs of presdpreement design work paid by the Non-Federal Sponsor using Federal
frogram finds unless the Federal sgency providing the Pederal portion of sueh funds verifies i
wiriting fhat expeadilare of such funds for sueh purpose 19 crpressty authorized by Federa! law.

5. The Governmend, subfect to the limitalions of this paragraph, shall inciude in
fofal project costs and aTord oredit toward the New-Pederal Sponsor’s share of tofal profect costs
tor the costs ineunred by the Nou-Federal Sponsor for non-Federal desien and construction work,
The Non-Federad Sponsor in a timely mamer sholi provide the Government with such
documents as are sufficient to enuble the Government & defermine the amoanl of costs to be
tchudled it coel projeer cosis for non-Fedoral desivn and construciion work,
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a. The affording of such credit shall be sehiect to an on-site inspoection by
the Government t0 verify thal the work was sccomplistied in 4 satisfactioey tmahner and is suitable
Tor inclusion inthe Mrpfact,. The actual smouni of credit shall be subject 10 20 audit o
secardanee with Article X.C, of this Agreement to determuine the reasonableness, allocability and
aliowabilily of such costs.

. The Non-Federal Sponsor’s cost for the desipn podion of sres-Federa!
design aned construction work shall be based os actua? costs ncurred by the Architeot-Engiueer
plus reagonable profit,

v, Tag amount of credit fiv which the Non-Federal Sponsor may be
eligible pursuant 1o this Agreement is not subject 1 mterest sharges, nor is it subjec to
adjustment @ reflen changes inpdce levels betweer the time the aoa-Fedvial desion and
eanstruction work is cotaplered and the time the sredit is afforded.

(. The Government shall not affoed credis for, nor include in todaf profect
costs, any costs of non-Federal desien and construetion work paid by the Non-Federal Sponsor
using Federa! progran fimdr wnless the Federul agency providing Lhe Federal portion of such
funds verifies in writing that cxpenditure of such funds for such purpose is sxpressiy authotized
v Fedesral Taw,

e. Orediting or reimbursement is subject to sadsfactory compliance with
applicanls Federal Jabor laws covering pon-Federal constroction, including, but not Hmited to, 40
LS. 3413148 and 40 ULS.CL 3701-3708 {revising, vedifying and engeting withouat
substantive chanpe the provisions of the Davis-Bacon Aet (formerly 40 TL8.C. 2764 et seg.), the
Coniract Work [Hoors and Satity Standards Act (formerly 40 [L8.C. 327 af seq.) and the
Copeland Anti- Kickback Act (lormerly 40 U.5.C. 2760)), Crediling er reimbursernent may be
withheld, in whole or fn part, as a result of the Non-Federal Sponsor's fhilure te comply with its
oblizations ender tess Taws,

(% Notwitlstunding any other provision of this Agreement, Federal financial
participation in the Projees 1s limiled by the follnwing provisions of this paragraph.

1. Fhe Govermment mokes ne commitment to budpet Faderal fmnds for the
soclion 395 Prowram, Notwithstanding any other provision of thiy & greetment, the Government's
Tinanciul participation & all projeets under the New Mexjen portion of the Section 595 Progum,
tnciading the Profect, is limited to the Federal funds that the Congress has providad wid may
provide Tor the New Moxico portivn of the Secfion 595 Propram, and the Goverment’s financia!
parlicipetion in the Profaer is limited 15 the porlion of such Federa! fimds that the Govemment
fas sssipled and may assign o the Prgfect, As ol the effoctive date of this Agreement, $26,000
hat been asstened to the Projecr, Tn the event ihe Govermunent determines that the Conpress has
ot provided Tunds sullicient te moet the Federal share of (e costs of wirk on abl projects under
the New Mexiee poriion of the Section 595 Program in the (hen-currenl or upcuming fivee! ve
agtel the Federal fands the Goverament assigned to the Projecr are ot sul¥icient to meel the
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Federal shave of the portion of tolaf profect costs the Goverament projects to be incutred through
the then-current or upeoming fiseaf year, (e Government shall netify the Non-Federal Sponsor

ih wriling of the insufficiency of funds and of the date the Goverunent prajecls that Federal

funds assigmed fo the Project will be exhausted, Not later than 60 catendar days after receipt of
such notice, the Non-Federal Sponsor shall elect 10 suspend faure performance undar this
Agreomend o to fernlinate thiy Ageement, without penalty, and shall notify the Governent tn
wriling of it ¢lection. Upon the exlauslion of Federal funds assipned to the Projecs, and
pursuant o e Nen-Federal Sponsur’s election, the panties shall suspend future performance
wnder this Agreement or terminate this Agreement and proceed in accordance with Article X7 of
Lty AgroeTnent.

2. TFthe Government determines that the total amount of Federal funds providsd
to the New Mexico porion of the Scetiont 595 Program has reached the Section 593 Program
Linit, ard prodects that the Federsl funds assipned by the Government ko the Projecd will not be
suflicient to meet the Federnd share of tor! profect costs, the Government shall notify the Non-
Federal Sponsor it writing of the insufficieney of funds and of the date the Govesnment projeets
that Fedocal fonds assipned to e Projeet wili be exBisusted, Not kater than 60 calendar davs
after reeeipt of such notice, the Non-Federa] Spanzor shail cieet to susnend fidure perfprmance
under (his Agreement oy {o terminate this Agresment, withot penalty, and shall netify te
Covernment i writing of ite dection. Upoen the exhaustion of Faderal funds assigned to the
Froject thul we within the Secfion 595 Pregram Limir and purseant fo the Non-Federal
Spongor’s eleetion, the partics shall soupend fitwre porformance under this Agresment or
terminete this Agreement and procesd in accordance with Article %71 of this Agrecment.

i3, When the District Exgincer determines that the entire Project, or a portion thereof, [s
complele, the Dizstriet Engineer shall so notiFy the Non-Federal Sponsor in wiriting and furish
the Non-Federal Sponser with a fina] Operation, Maintenance, Repajr, Rehubilitation, and
Reptacutnent Masual (heremafler the “*OMRRER Manual™) or, if the fing] OMER&R Manual is
aot available, an interim OMRER&R Manuat for the enlive Profeci or such comploied postion.
Upon such aotification, lhe Non-Federal Sponsor shall oporate, maintain, wopair, rebabilitate, and
replice the entire Projeet, or the completed portion thergol a4 the cave may be. in aceordance
with Article VU of this Agreement. Not faler than & months afler such notificazion by the
Crovermment that the eptire Project fs complete, he Government shall fumish the Non-Federad
Spansor with the fmal OMRRER Manual for the entire Project. 1o the event the final
OWIRE&R Manunl for the eatire Project cannot be completed within the 6 mouth perind, the
Cioverament shall provide writien netice o the Non-Federal Sponsor and the Governmont and
the Now-Federal Sponsor shall negotiate a comgletion date for the final OMRR &R Matual
agrecabie fo ol parties. JForther, after compiction of all contracts for fhe Project, copies of 6l of
ihe Covernment’s Writlen Notices of Aceeptunce of Completed Work {ov al] coniracts for the
Hrajeet ibat have not been provided previously shali be provided to the Non-Federal Sponsor,

L. {ipon conclusion of the perivd of desigs ond consiruction, the Government shali
conduct an accounting, in accordance with Article VI, of ihis Agrecmont, and fuunish the
eesulis to e Non-Federal Sporsor.,




H. The Non-Federal Sponsor and the Government, in consultation with appropriatc
Federal and Stale ofticials, shall develop 2 fucflities or respuree protection aad development plan,
Such: pian shall include necessaty design, complelion of all necessary NEPA compliance,
preparation of appropriate engincering plans end specifications, preparation of an OMRR&R
Aanuul and any other matiers related o dosizn and construction of the Profect in socordance
with this Agreement,

G. The Non-Federal Sponsor shall identify, establisk, and maintain such legsl and
mnstitutionul siructurcs as are nocessary to enseme fhe effective long-term npevaiion of the Project,
The Non-Federal Sponasoer shall provide 1o the Goverrment . description of such legat and
instifutional stractures for inclusion i the OMRR&R Manual. The Non-Federal Sponsor’s costs
of identification of such legal and institutional structures shul! be included in 1ol prajecr costs
g shavad in accordance with the provisions of this Agresment, subject to an audit in aceordancs
wilth Arlicle X.C. of this Agrsement te determine reasonablaness, allocabitity, aud aliowability of
wastd, The: Govemment shall have no abligation under this Aprcement for sty costs of
cstablishment and maintenmmes of such logal and fnstitubional structures,

H. The Nowr Federal Sponsor shell ted vse Federed program fimds to mest 2ny of ity
ubligations fur the Projecs ander this Agseement unless the Federal ageney providing the Federal
pantion of such funds verifies in writing tha! expenditure of such fitnds for such purpose is
sxpreusly authorized by Federal Tow,

L. The Non-Federal Sponsor may request the Goversment to perfbrtn or provide, on
behalt of the Non-Faderal Sponsor, one or more of fie services (hereinafter the “additiona
work”} described in this pavagraph. Such requests shall he in writing and shall deseribe the
rdditional work reguested to be performed or provided, ' in its sele discretion the Government
cleats to periorm or provide the reguester additional work or any portion theteot, it sbali so
neitfy the Non-Federal Sponsor fa s writing (hat sets torth any applicable terms and conditions,
which must b conststent with this Agreement. In the event of contlict between: such a writing
anil this Aptesment, ng Apreemnent shall control, The Non-Fedexal Spomsor shall bu solely
responsible for all costs of the additional work perfrmned or provided by the Goversment under
this paragraph and shall pay all such costs in accordanee with Article VLD, of this Agreement,

. Acywsition of lands, easements, or vights-of-way o performance of
relocutions 1or the Prgiect. Notwithstimding the acquisition of fands, easements, or righis-of-
way of performance of relocadions by the Governmens, the Non-Federa! Sponsar shali e
respongtble, us bebween the Government and the Non-Federal Sponser, for sy costs of cleanup
sod respusse in accordance with Article X1V.C. of this Agresment.

2. Ineiuston of Sedigrmenrs 10 the dosipn or construction of the Project. 1n the
event the Government elects to include soy such detterments, the Government shall aflocate the
costs of the Prafect featayes that include bederments hetween tamd project costs and the costs of
the betterments.,




ARTICLE IfL - LANDS, RELOCATIONS, AND
COMPLIANCE WITH PUBLIC LAW 91-546, AS AMENDED

A Tae Government, after consubtation with the Noo-Fodoral Sponsor, shail determine
the lands, easements, and rights-of-way required for construction, operation, and maintenance of
the Project. Inchading those necessary for relocgtions, the borrowing ol material, sud the disporal
aldredged or excavated matoriul. The Govermment in 2 Hinsely manner shall provide the Non-
Federal Sponsor with general written deseriptions, including maps as appropriate, of the tands,
easements, snd righis-of-way hat the Government defermines the Non-TFoderat Sponsor mast
previde, in detaii sutficient o enable the Non-Federal Spansor to falfill its obligations tmder this
pacagraph, and shall provide the Non-Hederal Sponsor with o written notice fo proceed with
acquisition of such lands, casemnens., and righls-oiway. Priorto the {ssuance of the solicitation
for vech Goversment contract for construction of the Profeet, or prior to the Governmeat
teurting any {inancia! obligations for construction of the Projecr usiag the Covertment's own
forecs, the Non-Tedorat Sponsor shall asquire all lands, cosemonts, and dplis-ofway the
Government delerminey the Non-Federal Sponsor must provide Tor that work and shall provide
the Government with authorization for eptry thereto. Furthermore, prior Lo the end of the period
f design and construction, the Non-Federal Sponsor shall scquire alt bands, eascments, and
righis-of-way requirent for construction, operation, and maintenance of the Projecy, as ot forth in
such descriptions, and shatl provide the Governiment with authortzation [or entry thereln. The
Nom-ffeders] Sponsor shalt ensove that lands, casements, ad rights-of-way thal the Govermnent
delenmites to be requingd for the epcration and mpintenance of the Froject and that were provided
by the Noa-Federal Sponsor are relained in public ewnership for uses compalible with the
authorized purposes of [he Mrojecs,

B The Governmend, afler sonsultation with e Mon-Federad Spongor, shall detersrine
the refucutions necessary for conshruction, operation, and maintenanee of the Project, incliding
those necessmy lo enable the bosrewing of material or the disposy] of dredged or cxcavated
material. The Government in a timely mamer shall provide the Non-Federal Sponsor with
general written deseriptions, inciuding maps as approptiale, of such rafocartons in detail
dufficient 10 enable the Nen-Federal Sponsor 1o fulfill its obligations under this prragraph, and
shall provide ihe Non-Rederal Sponsor with 2 writlen native to proceed with such relocations.
Prigy o the tswance of the solicitation for esch Govenunent contract tor constriction of e
rgject, or prior o the Government incurring any finaneisl obligations for construction of the
Freject ustng the Govermmant™s own forees, the Non-Federal Sponsor shal} propure or snsurs the
preparation of plans and specifications for, aml perform or cnsure the porlommanee of, olf
refocations the Covernient determines to e nesessary for that work. Furthermore, privr Lo the
end vl perivd of design and consiruefion, the Nos-Federal Sponsor shail pecform o eusire
performeance of all refocations 1z set dorth in such deseriptions.

C. The Non-Federal Sponsor shall somply with the applicable provisions of the Uniforo
Relocation Assislance and Real Proporty Acquisition Policics Acl of 1970, Public Law 91-646,
ts amended (42 U800 4601-4055), and the Uniform Regulations contained in 49 OF.R. Part 24,
W acquiring finds, easements, wid righls-o ey necessary for construetion, operation, and
traiatenance of the Profect, ineluding those ncoessary for refocations, the borrowing of mateuial,
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of the disposai of dredged or excaveled weleriad, and shall inform sl affected persons of
applicable benefits, polictes, and procedures in conncction with said Act.

ARTICLE IV « CREDIT FOR VALUT OF LANDS AND RELOCATIONS
AND FOR COSTS OF PERMITS

A The Government shali #Hord credit woward the Now-Federal Sponser™s share of iofal
profect costy fig dhe vaine of Hhe lands, essemenrs, and zights-of-weay that the Non-Federal
Sponsor must provide puesuant to Article T of this Agreernent, and for the value of the
refocatioms that the Non-Federal Sponsor must portorn or for which il must snsure petfrmance
pursuant o Articls [ of this Aprcement. The Governmert aisn shall sfford credit {or the
reasvnable costs incured by the Non-Federal Sponsar that are assuciated with obtaining pormits
pursuent o Articke 1R, |, of this Agreement thal are necessary for consluction, operation, and
mainlerance of the Profect on publicly owned or contralled lands, However, no credit shafl be
afforded for the value of any lands, easementy, nghts-of-way, of reforations that have been
provided previously as an item of cooperation for another Federal project. Tn addition, no credit
shall be afforded for the value of lands, casements, vighis-ofiway, or relocations that were
acquired of performed using Federal progrem funds unless the Federal agency providing the
Fedeml portion of such funds verifies in wiiting thal affording credit for e value and costs of
suel ttems is cxpeossly uuthorized by Federal law. Finally, nu credit shall be aflorded pursuant
ta this Asticle, nor reimbursement provided te {he Noa-Federal Sponsor, for any value of costs in
exeess of 23 porcent of tiad profeet cosis.

B. The Non-Federal Sponsor in u timely manner shall provide the Covernment with such
docaments us are sutficient to enable the Government to delenming the value of any conlribution
provided pugsuant to Artiote IEA. or HLB. of this Agreement and to detamine the reasonable
cosfs ieuired by the Mos-Federal Spansor that arc associated with oblaining permits pursuant to
Article I 1, of this Agreement. Upon receipt of such documents, the Government in a timely
manncr shall determine the value of sueh contributiots and the 1easonable costs for such permirs
and include in oied prafect costs such value and costs that are not in axcees of 25 poreent of ol
IHeaed costs,

(2 Far the sole puspose of delermining the amount of eredit so be allorded i accordace
with this Agreement and except s odherwise provided in paragraph 1. of this Article, the vajue
of lands, easements, and rights-of-way, including those necessary Tor refvcations, the bumowing
of 1ealerial, and the disposal of dredged or excavated material, shall be the fair ntarket value of
L rea) property isterests, plus cortain incidental cosls of acguiting those interests, as determined
in gecordance with the provisions of this parngraph.

1. [rate of ¥Valuston. The fic market value of iands, eusentents, or righis-of way
viwned by the Nou-Federal Sponsor on the effective dare of this Apreamet shali be the Tair
matkel vatue of such rewl property intorests us of the date the Non=Federal Spotsor provides the
Ciovermnent wilh ruthorization for entry therets, However, Tor Jands, easements, or o phis-of-
vy owned by the Non-Federat Sponsor en the offective dule of this Agrsement that are requited
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for the non-Federal design and construction work, fair market value shall he the value of such
real properly intorests as of the data the Non-Federal Sponsor awards the first constrietion
condract for the non-Federal design and construction work, ar, if the Non-Federsl Sponsor
performs the conslruction using its owi forees, the date that the Nen-Federal Spausur beging
comsteisction of the noe-Federal desipy and construction work, ‘The fair market valus of lands,
easemends, or rights-of-way acquirad by the Non-Federa] Sponsor after the effective date of this
Agreemont shall be the faiy mardiel value of such real property interests at the time the interests
ares acquitred.

this Article, the fair market value of lands, eagements, ar ghts-of-way shall be delermined in
accordance with the rovisions of this paragraph.

4. The MNon-Federal Sponsor shadl obdain, for sach real property intercst,
an appraisa Lhat is prepared by a qualifisd appraiser who ia acceptablic to the Non-Federat
Sponsor and fhe Govenument. The NoteFedera] Sponsor shall provide the Government with the
appraisal oo laier than & monthy afler the Non-Federsl Spomsed provides the Government with an
anthorizaiion for emry for such reaf property intercst. The appratsal must be prepared iv
uegordance with the applicable roles of just compensation, as specified by the Government. The
fair market valus shell be the amount set forth i the Non-Federal Sponsor's apmraisal, il such
appraisal ia approved by the Governmend, By the event the Government does not approve the
Not-Federal Sponsor’s appraisal, the Non-Federal Sponsor msy obtain 4 second appraissl, and
tive {ilr market value shall be the amount set forth in the Non-Federal 8ponsor’s sscond
appraisis, if such apprifsal g approved by lhe Government. In the event the Governmenst does
Aot approve the Nos-Federal Sponsor’s sceond appraisal, the Non-Federsl Sponsor chaasos not
ki obtein o second eppraisal, or the Non-Federal Sponsor daes nof provide the first appraisai ag
required n this paragraph, the Government shall obrain &b appratsad, s the Toiv market value
shail be the swoant set forth in the Govermment's appraisal, if such appraisat is approved by the
Nop-Federal Sponsar. In the event the Non-Federal Sponsor does not approve the Govamment's
ampraizad, the Goverament, afler consultadion with the Non-Federal Sponsor, shall congider the
Uevermment's and the Non-Federal Sponsor’s appeaisals and determine an amount based
therenn, which shall be decimed so b the fair market value.

h. Wlhere the wmewnt paid or proposed to be paid by the Non-Federa
Sponsor for the veul property interest exceeds the amount defermined parsuant to paragraph
C2.a of Lais Article, he Government, at the request of the Non-Federal Spotisor, shall congider
aft faciors relovant to determining fair morket value and, in its sole disereticn, ufter consulation
will1 the Non-Federal Sponsor, may dpprove in writing an ameunt sreater thun the amount
dotermined pursuanl to parsgraph C.2,a, of this Article, but not to cxeeed the mrtount actusily
paid or proposed 10 be paid. [ the Goverranent apploves such an amoust, the fair markel valus
shall bo the lesser of the approved amourl o [he sroant paid by the NoowFederal Spousor, but
1 less than the smoinl detcrmined pursiant to porageap: C.2.00 of this Article,

3. Eminent Domain Yalyation Procedure, For lands, easements, or righis-o way
it HEY ) g

acquired by eminen! domain procesdings instituted after the effective date of this Asrcement, the
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Nan-Federal Sponsor, prior to nstliuting such proceedings, shall submit 1o the Government
nelifeation in wroting of Us inlent to instituie such procecdings and an appraisal of the specilic
Teal praperty interesls to be sequised in such proceedings. The Government shall have G0
calendar davs ufer receipt of such 4 notice and appraisal within which to review the appraisai, if
nob previensly approved by the Government in writing,

i [f the Government proviously has approved the appraisal n writing, or
if the Gevernment provides writlen apireval of, of fakes no action o, the appraisal within such
ity day peried, the Non-Feders] Sponsor ghall ose e amount set farth fn such appraisal as the
eslimate of just compensation for the puwrpose of instituting the eminent domain procecding,

b, H the Government provides written disapproval ol the appraisal,
mchuding the reasens {or disapproval, within sech 60 day peciod, the Goveramend and the Non-
Federal Sponser shall consule in goaad la(h to promptly resohv: the 1ssues or areas of
cisapreement hat ore identified in the Goveruuent’s wriiten disapproval, i, after such good
faith consubtaiion, the Government and the Non-liederal $ponsor agree as to an appropriate
anrouni, then the Nun-bederal Sponsor shall vge that amount as the estimate of Just compensation
for the purposs of institwing the eminent domain proceeding. If, after such good faith
consuitation, the (Goverament and the Non-Federal Sponsor cannot aptes 4% f an appropriale
amount, then the Nos-Federal Sponsor may use the smount set forth in its sppraisal es the
estimate of just compensation for the purposc of institutiag the eminend omain proceeding,

¢ For lands, casements, or vghts-of=way acquired by crinent domain
meacecdings instiluted in accordance with pauagraph O3, of this Aricle, fair macket value shall
e uithor the amount of the courl award 7or the real propery mtcrests taken, to the oxtent the
Governznent determined such interests are necessary for conslruelion, operntion, ard
maintennce of the Project, or the amownt of any stipulated sottioment or portion thereoT that the
Goversrnent approves in writing.

Federal Sponwor within g five vear period preceding the sffective dute of thiv Agreement, or at
any tine after the effective dale of this Agreement, the vatue of the interest shadl include the
documented cidenal costs of seyuiring the interest, s determiaed by the Government, subject
foran awde in accordace with Article X, of this Avecoment Lo determine reasonablencss,
sHoeabitity, and allowabitity of costs. In the event the Govermmient modifics is doeterminmion
miade pursnant w Artzele QLA of this Agreemend, the Governmend shall afford eredit for the
documented incidental costs associated with prepuring to acquire the lands, sasements, or rights-
at-way Identifed in the original determinalion, subjsct o un audit in accordance with Article
XA ol this Agreement 1o determine reazonableness, allacabibity, and allewability of costs, Such
incigental cosls shadl inclade, bat not necessarily be limited to, clasing and title costs, pppraisal
custs, SUrVEY Gosts, attorney’s fecs, plat wmaps, mapping vosts, uetual amounts expended for
payment ot any relocation assistanee benefils provided in accordanee with Articte MLC. of this
Agreement, and other payments hy the Non-Federat Sponsor for items that are. genceally
recogmzed as compensable, snd reguired (o be piid, by upplicable state law due to the
acraisition of a veal property interest in accordance with Article 111 of this Apreement. The value
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of the infervsts provided by the Non-Federal Sponsor in accordance with Article IILA. of this
Agrreement shaf also inelude the documented costs of obtaining appraisais prepayed for crediting
purpases pursuant to pavagraph C.2.a, of this Article, ax determined by the Government, and
stubject 1o an audit in accordance with Article X.C. of this Apresment to determine
reasonableness, allocability, wid allowsbility of coata,

3. Wriver of Aporaisal Except ag required by patagraph O3, of this Article, Lhe
Livvermraent may waive the requirsment for an appraisal foi the purpost of detornining the value
ot real proporly intevest for evediting purposes iF it determines that wn appraisa is uhneceswary
breause the velustion is vncompticated and that, the estimated fair market vajue of the real
preperty wterest 5 310,000 or less based upon g review of avaiiable dats. In such event, the
Liovenument aud e Non-Federal Sponsor must apree in writing o the vulue of such real
PrOPerTy iterest (5 an anount not i cxeess of 510,000,

L. For the sole purpose of defermining the amount of eredit to he afforded in aceordance
with this Agreement, {he value of lands, sasements, and viphts-ofZway, incuding those necessary
for relocations, the borrowing of material, and the disposul of dredged or excavated materisl, that
(he: Glovernment vequires on behatf of the Non-JFederal Sponsor pursuam to Article [L1 1. of this
Agroement shall be the fair market value of the real property inicrests, plos cerlain incidental
costs of wequiring those interests, ns deletmined in accordance with the provisions of this
purspraph.

b The fuir market value of soch real property inlercsts shall he the amounl paid
by the Goverinent.

2. The value ol the interest shall inclnde the documented inciderdal costs of
acquiring the teresl. Such jneidental costs shall include, but not necessarily be Hmiled to,
elosing and Litle costs, appraisal costs, survey costs, attornoy’s fous, plat maps, mapping costs,
and actual amoants expended Tor pryment of any rolocation assistance benefits in accordance
with Puble Law 91-646, as amended.

L. Aller consubzation with the Nog-Fedura! Sponsar, the Governrend shatl determine the
vaile of refocations i secordance with the provisions of this paragraph.

Lt s refocation other than o highwey, the value shail be only thal portion of
refocation costs that the Goverament defermines is necessary to provide a fimetionstly eguivalent
facHity, reduced by depreciation, as applicable, and by Lhe satvage value of any removed jtams,

2. Fora relocation of 5 fghway, the value shall be only that pertion of refocation
cosis that would be necssury to accomplish Lhe relocation i gceordance with the design
standard thrat the State of New Mexies would apply under similar conditions of geograpiy pnd
traffic foad, reduced by the saivage value of sy removed items.

3. Belpceion costs shll fnelude, but not necesyarily be limided to, actusl costy of
puriorming the refocation; planing, engincering and design costs; supsrvision atid
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adminisiralion costs; and documienied incidental costs sesocinted with performiance of the
refocition, as detenmined by the Government. Relocadion sosts shall not includs any costs due to
befterments, ws deformined by the Govermnent, nor any addilionat cost of using n2w material
wlien suitable used material is available, Relocation costs shall be subjeet tw an audit in
acenrdance with Article X.C. of this Agreement to determinc reasonablencas, aliorability, and
sllowabitity of costs.

4. Any credit afforded for the value of refocations performed within the Praject
houndaries i subject to salisfactory compliance with applicable Federal labor laws covering non-
Federal construction, inchuding, It kot limdted Lo, 40 TL8.C. 3141-3[48 and 40 LLE.C. 3701~
RT08 {revising, codifiing and cnacling withou substantive chavge the provisions of the Davis-
Bacon Act {formerty 40 U.S.C. 2768 of seq.), the Contract Work Hours and Safety Standavds Act
(forrnerly 40 US.CL 327 of seg.¥ und the Copeland Anti-Kickback Act (formerly 40 1L5.C.
276y Crediting mey be withheld, in whole or in part, as a result of the Non-Federal Sponsor's
futlure 10 comply with itz obligations under these Lives,

F. Any uredil lo be afforded by the Government to the Non-Federal Sponsor for costs
ineunred by the Nop-Iederal Sponsor surstant to Avticle ILB.1, of this Agreement that are
ansocigted with oblaining permils necessary for construction, opevation, and maintensnce of the
Frafect om publicly cwned ar controtled lands, shall be subject 10 20 qudi in aceondanse with
Article 2.0, of Hus Agresment fo delermine reasonabioness, allocability, and aliowabilily of
corls,

ARTICLE W - PROJECT COORDINATION TEAM

A To provide for consistent and effective comnuumication, the Non-Federal Sponsor and
the Governmens, not later thas 30 enlendar days afler the effective date of this Agrecment, shall
appoint named senior reprasentatives to a Project Coordination Team, 1Teceafter. the Project
Coordination Feam shall raeet regutarhy untit the end of e perivd of desion and conztruction.
The Geverment's Praject Manager and a counterpart named by the Non-lederal Sponsor shul]
co-chair the Projest Coordination Team,

B, The Government™s Project Manager nnd the Non-T'edersd Sponser’s counterpur shul
keep he Project Coordination Team informed of lhe progress of desiim und construction and of
significan! pending issues atd actions, end shall seck the views of the Projeet Conrdination Team
ol tatters that the Project Cooerdination Team genersBly oversess.

(- Until the end of the paried of design and construciion, the Projzet Coordination Team
shall ponerally overses the Projecy, inclhuding but not nceessarily limited 1o matters related to:
design; competion of el recessary NEPA coordination; development of plans and
specifications; seheduling: vead property and refocerion requirenents; real property acquisitiown
contract awards and medificarions: contract costs, the application of and compliance with 40
UL D110 848 and 40 1LS.C, 3T00-3708 (revising, codifying and enacting witheul
subslaniive change the provisions of the Davis-Bacon Act (Formerly 40 US.C, 2768 of seq.), the
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Contract Work Hours and Sufety Standards Act {formetly 407180 137 e seg.} and the
Copelund Apti-Kickbaok Act (fornerdy 40 ULS.C. 276¢)) for relveations and {he constction
potiion of the non-Federal design and convtruction work; the Gevermaent’s cost projections; the
nan-Federal design d constniction work; finad inspection of the entire Project or complated
partions thereol as the case may be; prepavation of lhe propoved OMBRAR Manual; anticipated
requirements and needed capabilitics foy performance of speration, maintenancs, ropair,
rehabilitation, and replacement of the Project; and other matters zelated to the Project. Oversight
ol the Project shall be consistent with a project management plan developed by the Government
afler consultation with the Non-Federal Sponsor.

12, Except for the nen-Federal design and contstruction work, the Toject Coordination

Tear iy mwske recrammandations to the District Engkecr on matters related o the Profeed thal
the Project Coorditialion Tean pencrally oversess, including sugpestions to avoid potential
searces of dispute. The Governiment in pood faith shall consider the recommendations of the

rojeet Coordination Temm. The Govermment, having ¢he legal authority and responsibility for
desrm and construchon of the Project except o the son-Federal desion and construction work,
has the discretion to accept or reject, in whale ar in part, the Project Coordination Team's
recommendations. Furthei, the Projeet Comdination T'eam may make recommendations to the
Nep-Federal Sponsar on mattets telated to the non-Federal design and constriction werk that
the Projest Coordination Veam generally oversees, including sugpestions i avoid polontial
sources of dispute. The Non-Federal Sponsor in good faith shall consider the recommendations
of the roject Coordination Team., The Non-Federal Sponsor, having the legal authority and
responaitiihty for desipn and construction of the son-federel desien and construciion work, has
the discretion 1o aceept o roject, in whole or in part, the Projeet Coordination Toam'’s
recoinendations exoept as related to complance with applicable Federal, State, or local taws or
reguiations as ofisrwise provided in this Agresment.

L. The Non-Tederal Sponsor’s costs of participation in the Project Coordination Tram
skal be included o ol project costs and shared In accordance with the provisions of this
Agreement, sabyecl io e audit in accordunce with Article X.C, of this Agresiment fo determine
reusonablenoss, allocsbiiity, and ailowalility of costs, The Goverpment's costs of panicipation
i the Project Courdination 'U'ecam shail be included in total prajeat costs and shared in
kecordaros with the provisions of this Agrecment,

ARTICLE V- METHOD OF PAYMENT

A, In accordaree with the provisions of this paragraph. the Government shull maintain
carren reconrds, and provids to the Non-Fedural Sponsor ewrent projections of. vosis, Anancial
obHgations, contributiens provided by the partics, the aredit afforded {or the vaiue of lands,
castutents, lphts-ti-way, relocations, and permit costs in accordance with Article 1V of this
Agreemont e eredit wffordud for pre-Agreemen design work, und the credit affordad for son-
Fegterad devign and covstrciion work,




1. As of the effective date of this Agreement, fofel profect cosss are projected to
e 54,596,000, the Non-Fodaral Spouser’s constibution of funds reguired by Arbcles 18,2, and
AVILD. of this Agresment is projecied to be §844,000, the non-Fadera! proportionate share is
mrojectad to be 25 pereent, the eredit to be atforded for the vaiuo of lands, casements, rights-of-
way, refocationy, and permit costs in accordatice with Arlicle IV of this Agreentent is projecied
to b 35,004, the credit o be alforded for pre-dgicoment design work i projecicd to be 510,000,
eredit to be afforded for non-Federal! devign and construction work iy protected to be $290,000,
amd the Goverranend's totel firneial abligations {or the additional work o be incured and the
MNon-bodersi Sponsor’s contribution of funds for such costs required by Article 111 of this
Agreement are projecled o be 53,447,000, These smounts snd percentage are exlimates subrjoct
b acjustiment by the Government, after consaltation with the Non-Faderal Sponsor, and are aot
ta be construed as the totsl financial responsibilities of the Govornmens and the Non-Federal
SaAsog.

2. By Celober 2006 aud by cach quarterly anniversary thereof yaiil the conclasion
of tho periad of design ond constirgtion and reselution of all relevant claims and appeals and
eminent domain proceedings, the Goverment shall provide the Non-Fegeral Sponsor with a
report seiling forth all conbributions provided to date and the eurrent projeciions of the ollowing:
toterd profect costs; the Non-Federal Sponsar™s Lotal contribution of furds required by Article
11.8.2. of this Agreennent; the noen-Federal proportionaie shere; the Non-Federal Sponsor’s total
contribution of funds reguired by Article X V11D, of this Aprecment; the total contribution of
funtis requited from the Nen-Federal Sponser o the fortheoming fiveal pear; the credit to be
afforded for the value of Tands, casements, tights-of-way, refocations, and peralit costs in
aceordance with Article IV of this Agreement; the coedil to be effirded for pre-dgreenent desipn
works the eredit to be afforded for non-Federal design and consiruction work, and the
Government’s tolal financial obligattons for udditional work inenrred and the Nos-Federad
Sponsor’s eontribution of funds for such costs roquired by Articie ILE of this Agreement,

B. The Non-Federal Sponsor shall provide the conlibulions of flimds requited by Article
B2 and Article 30VI1L13, of this Agreement in sccordance with the provisions of this
pifagrain,

. Not less than 34 calendar days prior to the schednted date for tssuance of fhe
solicitation for the first contreel for design of the Project or commaacement of desipn of the
LProject using the Government's owa Torces, the Government shali notify the Non-Foderal
Sponsor in writing ol sseh scheduled date and the funds the Govenment determines to be
required from the Non-fFederal Sponsor, after consideration of sny crodit the Government
projects will be afforded pursuant 16 Articles 13,4, and 1LE.5, of this Agreement, w mect: (2)
the: nun-Federal proporiionate share of financiad adivations for desizn and constrietion
mewred priot to the commencement of the perive of desizn and consiruction; {1v) the prujeeted
non-Federad propartonate shave of finaecial obligatiuns for desizn and consiruction to be
ineurred for such contract; (€} the projected non-Federal praportionate share of fincucial
abligations for design end eonsirieiion nsing the Government's own forces theough the first
fiseal vear: (d) e Noa-Federat Sponsor's share of the projected fmancial obligations for
archeologival data recovery activitles pursuant to Artiele XVELD. of this Agreement to be
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incurred for such contract; and {e) fhe Non-Federsl Spoasor’s share of the projected finaneial
obligations for erehenloygical data recovery acidvitios pursiiant to Article XVILD, of this
Apgieeinent using the Government’s own forves through the firs! fiseaf vear. Not later than soch
scheduled date, the Noa-Federal Sponsar shall provide the Gevernmeni with the full amount of
sieh rogaired funds by delivering a check payable w “FAC, USAED, Alhugoergue District” to
the District Boalocer, o verifying to the satisfaction of the Government that the Non-Federal
Sponsor has deposited sueh requived fuds in an eserow or other account acceptahle to the
Giovenmuent, with inferest aceruing o the Non-Federal Sponsor, or by prosonting the
Government with an imevocable lefter of credit acoeptable to the Government for such required
fimds, or by providing au Electronic Funds Transfor of such required funds In aceordance with
mrocedures established by the Government,

2. Thereafier, until the construction of the Projeer s complele, the Government
shalf nolify the Moo-Federal Spossor in weiting of the fonds the Government deteranines to be
fequited [rom the Non-Foderat Sponsor, and the Nop-Federai Sponsor shall provide such funds
in aceordance with the provisions of this paraprapl.

il. The Govermment shall notify the Non-Federal Sponsor in writing, no
tater than 60 calendar diys prior to the schoduled daie for issuance of the soliciiation for cach
rethéening contract for the Profect, of the funds the Government determines to be required from
the Nen-Federal Sponsor, after eonsideration of any ciedit the Governtrant projects will be
afforded pursnant o Ardicles 1B.4, and ILB.5. of this Agroement, fo mest; (1) the projected non-
Federal proportiondes shave of financial ohtizations for design and consiruction to he incurred
tor such contrsct and (b} the Non-Federal Spunsor’s share of the projecied linascial obiigations
for archeologicat dala rucovery activilles pursumit to Article XYILD, o' this Agreement to be
mearred for such contract, Ne later than such scheduled date, the Non-Federad Sponsor shal
uale the full amount of such reguired funds available ta the Govemnment through any of the
payment miccharisms specified in paragraph B,1, of this Artide,

b, ‘The CGovermmeont shall notify the Non-Federal Sponsoy in writing, no
luter than 63 calendar days prior to the bogimming of each fiscal year in which the Governent
wojects that il wili meke femeial oblisations for desien and construction of the Project using
the Covermment’s own forees or financisd oblipations [or srcheological dag recovery aclivities
purseant o Article XYIED, of this Apreemcent using the Governunent’s own forces, of the funds
the Government delorminey 1o be reguired from {he Nan-Federal Sponsor, aller consideration of
fvy cridit the Govermnment projects will he aftforded purstuant to Articles ILB.4. and 1L.B.5. of this
Agrezment, to meet: {a) the projesied ron-Federal proportionate sheare of fnoncie! oblipations
Sor deszgn and construciion using the Govermment’s ovn forees for thut flseal yers and (b} the
Won-Federal Sponsor’s shure of the mrojected financial obligations for archeslegical dais
recivery actividics pursiant to Article XV 15D, of this Agresment using fhe Government's own
forces for that fiscal pear. Mo later than 30 catendar daye prior 1o the beeinning of that flscaf
wddry the Naon-Tederal Sponsor shadl make the full smount of such reguired funds for that fseal
year avaitable to the Government Baough any of the payirent mechanisms specilicd in paragraph
[ of this Article.
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3, The Government shall draw from the funds provided by the Non-Foederal
spansor such sums ge the Governunent deems necessery, after consideraton of any crodit the
Governgient prejects will be afforded pursuant to Articles 1RR.4 and [LI.5, of this Agreement,
to cover: () the non-Federal proportionate shave of financiod obligations for desizn and
constraction incusred prior to the cotmmencemend of the period of dosipn and construction, (1)
the mon-Fedaral propertionate share of financial obligations for destzn and construciion as
Jinancial obligations jor design and consirietion ars incurred; and (¢ the Non-l'ederal Sponser’s
share of finaneial obligations for archeological data vecovery activities putsnant lo Asticle
XVILD. of thiz Aprecment as fos: financial obligations are incwyed. 1£ at any fime the
Cioverninent determines that additiosal fends will be neaded from the Non-Federal Sponsor to
cover the Nog-Federal Sponsor’s shave of susk {inancial obigations for Qe etgrent conteast or 1o
cover the Norn-Tederal Sponsers share of such financial obligalions for wurk performed using
the Govermment’s own threes in the cutrent fiscal vear, the Covernment shall notify the Non-
Federal Sponsor in weiting of the additions! [vnds required and prewvide an explanation of why
addiionnl funds ars required. Within 60 calendar days fromt receipt of sueh notice, the Non-
Federal Sponsor shell provide the Goverment with the fulf amount of such additional required
Tunds through any of the pavinent mechanismg specified in paragraph 13,1 of fais Anticls,

€. Upon vonelasion of the period of desizn aned consirnction and resolution of all retevant
claims aud appeals and eminent domain proceedings, the Government shati comducet & Tinud
aecountiog and tnish the Non-Federal Sponsor with written aotfee of the resutts of such fnal
accounting. If oulstanding refevant claims and appeals or emincit domain proceedings prevent a
Bl aseounting from being condweted in & timely mmner, the Govermment shall condust an
mterit aceaunting and furnish the Non-Federal Sponsor with written notice of the reaults of such
interilm sccounting. Onee all ontstanding relevant claims and appeals and eminent demain
proceabings are resolved, the Goverarnent shall smend the interimn accounting to complete the
Final accounting and furnish (e Non-Federal Sponsor with weitten notict of the resulls of sich
sl acecunting, The fingl or interim accounding, as applicable, shall detormine fokal profect
costy and the costs of any archeological dawn recovery activities, In addition, for each sel of costs,
the final or interim wecounting, as applicable, shall determing cach parly's required share thereot,
and each party’s totad contributions thoreio ag of e date of such ascounling,

1. Should the hinal or wmterin aceounting, as applicable, show that the Noa-

Federa! Sponsur’s fotal requived shares of fofaf profect costs md the costs of any archeological
data recovery sclivities exeeed the Non-Federal Sponsor’s fotal contiibudions provide thetelo,
the Non-Federal Sponsor, no luter than 90 calendar days after receipt of written nedjoe from the
Crovernment, shali make g payment to the Govermuen? in an antount egual do lhe differonse by
delivering a check payabic & “FAG, USALLD, Albuquerque Disfvict o the District Enginoar or
by providing an Electsenie Funds Transfer in aveordance with procedutres evtablished by the
Crovermayent,

2. Bhould the fingl or interim accounting, as applicable, show that the todal
conteibtions provided by the Now-Fotloral Bpousor for total prafect cosis and the costs of any
archicological daty reeovery activities cxeoed {he Non-Foderal Sponsors tofal required shaves
thereof, the Government shall refurd or yeimbutse the excess amount to the Non-Federal Sponsor
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within 90 calendar duys of the date of completion of such accounting, In the event funds are not
available to refund or retenbures the excess arzount 1o the Noa-Federal Sponsor, the Government
slail seek such oppropriations as ave necessury to make the refund or reimbursement. However,

such refand o reimburserment shall be subject fo the following conditions:

8. the Government, subject to the aveflability of funds and the Secfion 593
Frogreaor Limit, shall refund or reimburse to the Non-T'edetal Sponsor the porfion of such excess
appount that s attributable fo the Non-Federal Spongor's conlributions under Adticles ILB.2,,
LG, VX, XAV AL and XVILD, of this Agreement; and

b, should an unreimbarsed portion of such excess amouri remain afler
any refund or reimbursement parsuast to paragraph C2.a. of this Article, the Governtuent,
subject o the gvailability of fimds, the Seciion 595 Progrom Limit, and the Section 102 Limit,
shall rettiburse the Nan-Federal Sponser for the credit afforded by the Government pursuant fo
Avticles [LI5.4. and ILB.S. ol this Agrecment for pre-dgreemeny dexign work and non-Federal
duyfgn and consiviotion work, up to the amount of fhe unrelmbursed portion of such cxeess
ek,

B The Non-iederal Sponsot shall provide the contribution of funds regquired by Article
ILL of this Agreement in accordance with the provisions of this puragraph,

1. Nt lews than 60 calendar days prior to the seheduled date for the first financia
obiigation for additional work, fhe Geovetiment shall notify the Non-Federal Sponsor i wiiling
of such scheduled date and of the full smount of funds the Govemnment determines o b required
fromm the Non-Foderal Sponsor 10 cover the vosts of e additional work. No later than 30
calender days prior to the Government incuering any financlul obligation for additional work, the
top-Tiedorat Sponsor shall provide the Governmeat with the full asmount of the Tands required o
cover the cosls of such additionnd work through any of the payment mechantsmy specified in
paragraph 3.1, of thig Arlicle.

2. "The Goversment shol} draw from the fands provided by the Nog-Federal
Bponsar such sums s the Govermment deems necessary to cover the Saovernment’s financinl
obligations Tor such sdditional work as they are incurred. If af any time the Government
determines that the Non-Federal Sponsor must provide additional fands w pay (e such
additional work, the Govenment shall notify the Nen-Federal Sponsar in wiiting of the
addilional funds required and provide an explanetion of why additional fands are required.
Witlin 30 catendar days from receipt of such notice, the Nan-Federal Sponsor shalt provide tho
Crovernment with the fall amount of the additional required funds theough any of $he payment
Inectamiangs specified in parageaph B of (his Article.

3. Alihe Hme the Govanment conducts the final or interim nceounting, a8
applicahle, the Government shull conduet an accounting of the Government’s finoncia)
obligations for additional work incwrred pnd farmish the Nos-Federst Sponsor will written notice
olthe results of such accounting, 1f outstanding refevant elaims and nppeals and cmineat domain
proceedings provent o final accounting of sdditional work from being copducted in a tmely
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ritguner, the Government shall conduct an interim accounting of additional work snd tfurnish the
Non-Federal Sponrer with wrilten notice of the results 6f such interim accounting, Once alt
autstundmy relevant claimis and sppeals sad eminent domaia proceedings ure resolved, the
Government shal atbend the interim accounting of additional work o cornplere the final
aecounting of additional work and Furrish the Non-Federal Sponsor with written notice of the
resuits of such final accounting. Such final or interim accounting, as applisable, shall detennine
the Gievermment’s totad finacial obligations for additional work and the Non-Federsl Sponsor’s
conmbution of Timds provided thereto as of the date of such accounting.

4. Should the final or interim secounting, gs applicable, sliow that the total
obligations for additional work exceed the tota) contribution of fumds provided by the Non-
Federal Sponsor for such additional wark, the Non-Federal Spunsor, no Tater than 90 safesdar
days after receipt ol written notice from the Government, shall make o puvment o the
Government in an amounl equal fo the differcnce by delivering n cheek payable to *HAG,
USAED, Adbuquerque District to the District Engineer or by providing az Blectronic Funds
Trangter in aceordince with proceduras establdlred by ihie Govermment.

b. Showld the [inat or interim aceouniing, a8 appiicable, show that the
intat comtribution of funds provided hy the Non-Federa) Sponsor for additional work exceeds the
total ebligations for such sdditiona] work, the Government, subject to the availability of funds,
shull refund the excess amount to the Nap-Federal Sponsor within 90 calendar days of the dute of
completion of mch accounting, Tn the event {inds are not available to refund the excess amownt
to lle Mor-Federzl Sponsar, the Goveratnens hall seek such appropriations as are hecessary Lo
make the refund.

ARTICLE VII - DISPUTE RESQLUTION

Ag o condition precedent [ a party bringing any suit for breach of this Agreement, that
panty tust fivst notify the other party in writing of the natlire of the purparted breach and seek in
sood faith to resvtve the dispuls Lreugh negotiation, 11 the parties cannot resolve the dispuke
theough negotiation, they may agree to 2 muteelly soceptable method of non-binding aiternative
dispute resolution with a qualified third party acceptable to both purties, The parties each shall
fay sn eual shave of any costs for the services provided by such a thivd parey as such costs are
ineurred, The existonce of 1 dispute shail vol excuse the parties from performaree pursuant to
ihis Agresment.

ARTICLE VIHI - OPERATION, MAINTENANCE, REPAIR, REHABILITATION,
AND REPLACEMENT (OMERER)

A Upon notification in aceordance with Articic ILT). of this Agreement, the Non-Fedearal
Sponsor shalf operate, matntain, repair, rehabililate, and replace the entire Projecy, of
completed portion thersol s the case may be, at no eost to the Govermment, 16 4 manner
corpatible with the Profect s authorized purposes and in aceordance with spoeilic direclions
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presceibed by the Government in the final or inferim OMRR&ER Manual and ey subsequent
amendments themta,

B, The Noe-Federal Sponsor hevely pives the Govenusent-a right 1o cader, 8 reasonable
times and in @ rensonable mannor, apen propedty thut the Non-Federal Sponsor now or horeatler
Qwas OF CONEs 1o aecess 10 the Projest for the purpase of ingpection, if the Government
determines an inspeclion do be necesssry, 1 an inspeerion shows tat fire Non-Federal Sponsor for
ary reason i tailing lo parfony its obligations under this Ageement, the Government. shall send a
wiittun nodice describinp the not-perlonnince 1o the Non-Federal Sponsor.

ARNICEE Lx - HOLD AND SAVE

The Non-Federal Sponsor ghalt hald ynd save the Government feee from all danapes
imsing from design, consiruciiun, operation, maintenance, repair, rehabilitation, and replacesncnt
ot the Project and any berterments, exeept for damagss duc 1o the falt or neglipence of the
Ciyyernmient o1 ifs confractors.

ARTICLE X - MATNTENANCY. OF RECORDS AND AUTDIT

A, Not later than 60 calendar days afler the effective daic of thiv Agreement, the
Govermment amd the Non-Federal Sponsor shall develon procedures for keeping books, reeords,
documients, ur other evidence partaining o costs and expenses incltred pursuant to this
Agrooment, These procedures shill incorporate, aad apply as appropriste, the standanis for
Anancist managoement svstoms set forth in the Uniform Adminisizative Requirements for Granis
and Couperative Agresments to State atd Lotal Governments af 32 CFR, Section 33,20, The
Government and the Non-Federal Spongor shall mamtain such hooks, records, doctiments, or
ather evidenee in aceordance with these procedures and for a minimum of theee years aftos
eompletion of the sccounting for which sueh books, records, documents, or other evidence were
requiredt. To the extent parmitied under applicable Federal liws and regulations, fhe Govarnmet
and the Non-Federal Spossor shall each allow the ather to inspect such buoks, records,
ducurments, or othor evidence.

B. ls gccordancs with 32 O, Seclion 33.26, the Non-Fedorai Sponsor ls responsible
[or complying with ibe Single Audit Act Amendments of 1096 (31 TLE.C. 7501-7507), as
implementid by Oflce of Munagament and Badget {OME) Circutar No. A-133 and Deporament
of Dofetse Directive 7600,10, Upon request of {he Nen-Fedorst Sponsor and to the exient
permitted under npplicable Federal laws wd regulations, the Government shall provide 1o the
Non-Federal Spunsor and independent suditors any information necessary (o enable an audit of
the Non-Feders? Sponsor’s sctivities under this Agreernent. The eosts ol any non-Federal audits
performed in accordimee witl this paragruph shall be allocated in accordance with the provisions
of OMP Cireulars A-B7 and A-133, and such costs s are allocated to the Project shull be
meiwled i fofad project costs aud shared in aceovdance with the provisions of tlis Agreement,
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. It aceondanee with 31 U.S.C, 7503, the Government may sonduct awdits in addition ko
aty aurjﬂ t]mf: the Mon-Federal Sponsor is reguired Lo conduet under Lhe Single Audit Act
Amendments of 19946, Any such Government audits shall be conducted in aceordance with
Ciorvernmoent Auditing Standards and the cost principtes in OMB Clretlar No. A-87 and other
appiicable cost principles and reglations. The costs of Government audits performed in
accordance with this paragraph shall be included in rotad project costs and shaved in aceordonce
wilh the provizions of this Agreement,

ARTICLE X1- FEDERAL AND STATE | AWS

In the cxercise of thesr respective rghts and obligations undar this Agrecinent, the Non-
Federal Sponsor and the Government shail comply with all applicable Federal and Slate laws and
regulations, including, but sol limited to; Seetion 601 of the Civil Rights Act o 1964, Public
Lavw B8-352 {42 U.8.C 2000d) and Deparlmeni of Defense Directive 55081 issued pursuant
theroto: Army Regulation 600-7, entitled “Nondiserimination o the Hasis of Handicap in
Frograms and Activities Assisted or Conducted by the Deparinent of the Ariay™; ane afl
applicadle Federad fabor standards requirements including, but not limited to, 44 1.5.C. 3141
G148 and 40 LUS.CLU3T01-3708 (revising, codifving and enacting without substantive change the
previsians of the Davis-Racon A (formerly 40 1U.5.C. 276a et veg.), the Contiaet Work Hows
and Safety Standards Act (formerly 40 U.S.C. 327 of seq.} and the Copeland Anti- If.lckbdck Act
(Tormerly (10 LL8.C. 276eh),

ARTICLE X1 - RELATIONSHIP OF PARTIES

A, I the exercise of thedy respective riphts and oblipations under this Amresment, the
Giovernment und the Non-Federad Spomsor cach act in an independent capacity, and noither is to
he considored the officer. agent, o empioyee of the other.

B. In the exercise of its rights and ubligations under this Agreement, neither party shaf]
provide, without the consent of the other party, wy contractor with a relesse that waives or
purports 1o watve any rights the othor party muy have to sesk relief or redress against that
coniractor eilber pussuant (o any cause of action that the othsr party may have or for violation of
Ly Law,

ARTICLE X1 - TERMINATION OR SUSPENSHON

Ao at any Lime the Non-Federal Sponsol fails to fulfil] its obligations under this
Agreement, the Assigtant Seerelaty of the Army (Clvil Works) shall teriminate this Agreement or
suspond fuure performance under this Agreement anless he delenines thet comtinuation of work
uts the Profeer Bs inthe interest of tle United States or is necessary in order to satiafy yreaments
with iy ofhier nen-Federal interests in connection with the Frojecr.
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B. In the event thut the Not-Federal Sponsor elects to suspend future perfarmance under
this Agreement pursuant (o Aricle 110, or Article XIV.C. of this Agrecaient, sueh suspension
shall vemain iu effect untif such time that: the Government notifics the Non-Federd] Sponsor in
writing that it hus nssigned to the Project Federsl Tunds sufficienl to meet the Federal share of the
pottion of dotad profeet costs the Government projects fo be tncurred through the then-curent az
upeaiing fisce! pecr; or the Governmant or the Nen-Foderal Spoasar elects to ferminate this
ACCEICh.

C. It after completion of the design phase of the Projea the partics mutually agree in
wriling nol to proceed with the construction phase of the Projest, the purties shall éonolude their
activittes refating 1o the Project and conduet an accounting in accordance with Anticle VIO, of
this Apresment

D Inc e evenr that aithier parly eleces io terminale this Agreement pursuant to this
Arlicle or Article 11O, or Article XIV.C. of this Agreement, both patties shull conclude their
actovitios relating tor the Projecr and conduct an accouniing in sceordance with Artcle VLC, of
this Aprcement. The Cevernment may Fescrve a percentage of total Foderat funds available for
the Profect and an cqual percentuge of the total finds contributed by the Non-Federal Spousor in
gecordimes with Articles ILB. aud XVIED. of this Agreemnent as a contingency io pay cosis of
termination, including any cosls of resolulion of contract claims mud contract modifications,

E. Any lermization of this Agreement or suspengion of future perfiemance gnder this
Agreement in accordance with this Article or Aviicle ILC. or Article XIV.C. of this Aprecmont
shall not relieve the partics of Hability for eny obligation previously ineumed, Any delingaent
payment pwed by the Non-Fedeee! Sponsor shall be charged interest at g 1ale, to be defernined
by the Secretary of the Treasury, cqual to 130 per cenfum oF the average bond equivalent rate of
the 13 week reasury bilis auctoned immediately prior to the date on which such payment
hectrme delinguent, or ametioned Bamediatcly prior w the beginring of cack additional 3 suonth
period ifthe pericd ol delinguemey exceeds 3 months,

ARTICLE XTV - [IAZARDOUS SUBSTANCES

AL Alfrer excention of this Agreement and upon divection by the Disirict Engineer, the
Non-Federal Sponsor shall perlonn, or epsure performange of, any Investigations for basardous
substinees that the Gevernmendt or the Non-Federal Sponsor determines o be necessary io
ideniifly the xistonee and extont of iy harduus substances regulated under the Comprehensive
Envivonmental Response, Compensation, and Liability Aet (hersinafler *CERCLA™ (42 11.5.C,
9601-9G75), that may ckist in, on, or snder lands, euscients, and rights-of-way that the
Ciovernmenl determines, pursuant o Article 1T of this Apveement, fo be required for
consituction, operation, and maintenance of the Profear, Howesver, for lands, ersements, and
riglis-¢ -y that the Govemment determines o be subjec! to the navigation servitde, only the
Goevernment shali perform sueh mvestipations unless the District Engineer provides the Non-
Federad Spouser with prior speciile waitted direction, in which case the Nown-Federal Sponsor
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shalt perfinmn such investigations in accordance with such written direction,

I Adl actual costs incurred by the Non-Federal Sponsor for such invosé gations
for lzardous substances shall be included in foial project costs and shated in accordance with
the provisious of this Agreament, subject t an sudit in acoordance with Asticle X.C. of this
Agprement by determine veasonableness, sHocability, and allowability of costs,

2. All actual costs incurred by the Government for such investgations for
hazardois substances shalt be included in rored project costs and shared in sccordance with the
provisions of this Agresment,

B. T the event it is discovered throwgh any investigation for hazardous substances or
ofther means that husardous substances regulated under CERULA exist in, o1, o under any lands,
eascinenls, or rights-ofwiy that the Government determines, pursuast o Article iTFof (his
Agreement, W be requited for constraction, eperalion, and matntenance of the Mrofect, the Non-
Foderal Sponzor and fhe Government, in addition to providing any other notice required by
applicable law, shall provide prompt written notice to each other, and the Non-Federal Sponsor
shall not proceod with the scqoisition of the real property interests until the parties sgrec that the
Mon-Federal Sponsor should procesd,

L. The Governent and the Non-Federal Sponsor shalt determine whether to initiate
coustruclion of the Profea, or, 1F alrcady in construction, whether 1o continue with construetion
of the Project, suspand fulure performance under this Agreement, or terminate this Agrecment
for [ comvenienee of the Governmend, in any casc where hazardous substances regolated undor
CERUTA are found t sxist in, on, or under any lands, sasernents, ot rights-aCway that the
Governmend determines, puvsuant to Avticle 11 of this Agreemo, to be required for
construciion, operation, and maintenance of the Project, Should the Government and the Non-
Federal Spomsor determnine to initiate or continue with construstion of the Projeet aller
considering any lahility that may ardse under CERCLA, the Non-Federal Sponsor shat] be
responsitle, as berveen {he Government aad the Non-Federal Sponsor, for the costs of cleanup
e respense, 1o inciude the costs of any studics and investigriions neceysaly to determing an
appropriate response o the condamination. Such goses shal} not be considered a part of fotal
profect costs. o lhe evenl the Nea-Federal Sponsor fails o provide any fimds necessary 1o pay
for cleanup and response coals or to sdherwise discharge the Non-Federal Spunsor’s
reaponythiliies nader this paragraph upon direction by the Goverament, the Covergment, io its
sole discretion, may cither terminate this Aercemen for the convenience of the Government,
Suspend future perfonmance ender {this Agreement, or comtinue work on the Prajecr,

D, The Nun-Federal Spansor and the Goverament shall consull with cach odher s
accordance with Anicle V of his Agresment in un cffort to enswre that respoasibio partics bear
any necessory cleanup and response sosts 15 defined in CERCLA. Any decision made pursuant
for pataymaph © of thas Article siwll ot relieve any hind putty from any Bability that may arise
under CERCILA,

E. As between the Government and the Neon-Lederal Sponser, the Non-Foderal Spomsar
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shall be considered die operator of the Projecr for purposes of CORCLA lisbility. To the
maximam extent practicable, the Non-Federal Sponsor shall operate, mainéain, repeit,

rehabilifate, and repluce the Project in a manner that will not eause Hability to armr: under
CERCLA,.

ARTHCLE XV - NOTICES

AL Any nidties, request, demand, or other communieation vequired or permiited o be
wivems inder diis Agreement shatl be deemed o have been duly given if in writing dnd delivered
porsonally or seat by telesram or maited by first-class, registered, or certified muil;as Totlows:

[I'te ihe Mon-Federal Sponsor:
City of Eumce
City Muonujrer
L.0 Box 147
Funice, New hexico 88321
I 4z $he Government:
US Army Comps of Engineers, Aihuq um que
Adln CESPA-PMC
4101 JefFarson PLNE
Adbuguerque NM 87109

B. A party may change the address to which suck commusications are to m; directed by
giving written notice to the olher parly in the manmer provided in this Article,

C. Any notice, request, demand, or other convnanication made pursaat m:thik Arijele
shall be deemaed o have beet recelved by the addressce at the eurlier of such me s 1L 35 actually
received or seven aidendar days afier i is mailed,

ARTICLT XV - COWNFIDENTIALITY
T e extent pormitted Try the lnws poverning sach party, the parties agree o maintsin

the confidentinhity of exchanged information when requesied to do so by the providing party.

ARTICTLE XV - IISTORIC PRESERVATION

A, The Govermment, as it dotermines necessary for the Profecr exoept for the son-
Ledearal design and consirmetion week, shall perlorn any idendi Remtion, survey, or svaluation of
historic propertics, Any cosls of identification, survey, and evaluation of histovie properties
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meurred by the Government shal be included in total profeet costs wd shared in accordancs
with the provizions of this Agreement.

B, The Now-Fodeval Sponsor, as i determines necessary for the son-federal design and
construction wavk, shall perform suy idemtification, survey, ot evaluation of historic properics.
Aty cosls of identifiention, swrvey, ad evaluation of bistoric properties incurred by the Non-
Federal Sponsor shell be included in the costs for the non-Federal desion and construction wort,

€, The Govertnent, as i determines necessary for the Project, shall perfoem any
archeological data recovery activittes associaled with historic preservaiion. Ag specified in
Seotion 7{a) of Public Law 86-523, as renuimbered and amended by Public Law 93-281 {16
Li5.C. 465e(a)), the costs of weheotogical duti recovery activities assoviated with higtoric
preseovation shall be bume entively by the Governmiend and shatf not be Tncluded in ol profeci
cpsis, ap 1o the statatory limit of one percent of the total amount authorized to he appropriaicd to
the Government for the New Mexico pertion of the Seciion 595 Program.

v The Governrnent shisll nob dscur costs tor archeobogionl data recovery activities thut
excesl the statatory one pereent Hinil specilied in parspraph C. of this Article unless and antil
the Assistant Seerctary of the Ammy {Civil Works) has waived that limit {and tho Seeretary of the
interior has concarred tn the waiver) in aceordance with Section 208(3) of Puhtic Law ¥6-315, as
amended {16 11.5.C. 460¢-2(3)). Any costs of archeolopical data rocovery aclivities that cxeecd
the one petvent limit shall nod he inchuled i toiaf project cosis but shall be shared between the
MNon-Federal Sponsor and the Government consistenl with the cost-sharing requizements of the
Section 595 Progratn, as tollows: 25 percent will he borme by the Non-Federal Sponsor and 75
percenl will be horne by the Government,

IN WITNESS WHEREOT, the parties hetele have executed this Agreement, which shall
become cifeetive upon the date it iy sizned by the District Engineer.

DEPARTMENT OF THE ARMY CITY OF CUNICE
A 4 P ,‘.-- . B .'J' "I.-.
BY: _ A . By: fz{“&wﬁwf_@% <
Brisel Estol: datt White
Lizidenant Colonul, BN Favor
Districl Engineor
pate: QU N o0 DATE: __f{ = Odo il
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CERTIFICATE OF AUTHORITY

1, Scotry Hotloman, do heteby centify that 1 am the principe) legal pHicer of the
City of Funiee, that the City of Eunice is 2 legally constitated public body with fill
authority ang begal copubllity L perfoem the dermy of the Agreetnent betwaen the
Departarent of fiue Army and the City of Dunica in conneetion with the Lanice
Wostewater Troatment System Funice, Lea County, New Mexico and 1o pay demages io
accordance with the ferms of this Agreement, i necessary, in lhe event of the filore lo
perionm, and that the persons whe bave executed this Agrcemend on behalf of the City of
Funice bave asted within their statutory authoriy,

IN WITNESR WHERLEOF, 1 have made and executed this cortification this
AT diyof Maweabe—, 18k

é‘_t?oii}f Holkorun
Legal Co nsei\




CERTIFICATION REGARDING LOBRY NG
The undersigned certifies, to (he best of his or her knowledpe and belisf that:

(1) N Federal appropnated {inds heve been paid or will be paid, by or on behalf of the
undersiimed, Lo any porson for influencing or attempting to influence an officer or employec of
ary ageney, @ Member of Congress, su oflicer or employves of Commress, o an emploves of a
Membor of Copgeess i connection with the awarding of any Federal conivact, the making of any
Fedueral grani, the making of any Faderal loan, the snfering into of any cooperative agreemend,
and the extension, contintation, renewal, amendment, or modification of any Pederal confraci,
arant, Joam, of conpeTative agreemaent.

(2) Ifany funds other than Federal approprinted funds have beoo paid or will be paid to
any porsen tor influencing or attermypting te influence an officer or emplovee of any agency, &
Member of Conpross, an officer or employee of Congress, or an employee of 4 Member of
Congress in eonpection with this Federal sontraet, grant, loan, or cooperative agrecment, the
undersigned shall compliets and submit Standard Fomn-LLL, "Disclostrs Form to Report
Lobbying," in accordance with its instructions.

(3} "The undersiyned shall require that the langnaec of Lhis cortification be included in the
award documents for alf subawards at a1l tiers (including subcontracts, subgrants, and contrhels
under grants, loans, and cooperative agreements’ and hat a1l subrecipients shall certify and
disclose accordingly,

‘This vertification is 2 material representation of fact upon which reliance was placed
when this iransaetion was made or entered into, Submnission of this certification is a preregoisite
Tor saldng or ehtering inlo his limsaction imposed by Section [352, Title 31, 1.8, Code. Any
prrsen wha faiis to fie the tequired certification shall be subject o a civil penalty of nol jess than
1,000 and not maore than §100.000 Tor eurh sueh faijure,

/ """" Metl White
¢ Mayor

/:;'I ) P {..--‘-_1 :___fd_? %" ’3.
Uslior it Fid e

At




