AGREEMENT
BETWEEM
THE DEPARTMENT OF THE ARMY
AND
BERMALILLO COUNTY
FOR
CONSTRUCTION
ARSISTANCE
FOR THE
SOUTH VALLEY DRIKKING WATER 5YSTEM

THIS AGREEMENT is enterad imio this " day of __.%ﬁ}' and berween the
Mhepartment of the Army (hereinafter the “Government”), represented b the District Engineer and Bemnalilio
County thereinafier the “Non-Fedeml Sponsor’™), represented by the County Manager,

WITNESSETH, THAT:

WHEREAS, the Secretary of the Army is authorized to provide design und construction assistance, which
may be in the form of gramts or reimbursements of the Federal share of project costs, for water-related
environmentn] infrostrecture and resource prodection and development projects in central Mew Mexico (herginafier
the “Section 593 Program”) pursuant 1o Section 593 of the Water Resources Devebopment Act of 1999, Public Law
| (32, as nmended (hereinnfier “Section 3937,

WHEREAS, Section 593 provides that the Secretary of the Army may provide assistance for a water-
related environmental infrostruchare and resource protection and development project only if the projgect 15 peblicly
ownied;

WHEREAS, Section 593 provides that $50,000,000 in Federal funds are authorized to be appropriated for
design and constrection assistance for the Section 5493 Program;

WHEREAS, the U.5. Army Engineer, Albugquerque Diserict (hereinafter the “District Engineer™) has
determined that South Valley Drinking Water Svstem [mprovement in Albuquergue, Bemalilio County, New
Mexico (hereinatter the “Project”, as defined in Article LA of this Agreement} is eligible for implementation under
Section 593;

WHEREAS, Section 593 provides that the Secretary of the Army shall not provide assistance for any
water-related envirenmental infrastrucnere and resource protection and development prajects until each mon-Federal
sponsor has entered inko o wrillen agreement to farnish its required cooperation for the project;

WHEREAS, Section 593 apecifies the cost-sharing requirements applicable to the Projece;

WHEREAS, Section 102 of the Energy and Water Development Appropriztions Act, 2006, Public Law
[ 103, provides that credits and reimbursements afforded for all apphcable general authorities and under specific
progect authority shall not exceed S100.000,000 for all applicable programs and projects in cach fiscal year:

WHEREAS, the Government and the Non-Federal Sponsor desise to enter into an agreement {hereinafter
the " Agreement™) for the provision of construction assistance for the Projecr;

WHEREAS, the Government and Mon-Federal Sponsor have the full authority and capability to perform as
hercinafier set forth and intend to cooperate in cost-sharing and financing of the Projeet in accordance with the
terms of this Agreement; and

WHEREAS, the Government and the Non-Federal Sponsor, in connection with this Agreement. desire o



foster a parnering strategy and a working relationship between the Government and the Non-Federal Sponsor
through a mutually developed formal strategy of commitment and communication embodied herein, which creates an
environment where trust and teamwork prevent disputes, foster a cooperative bond between the Government and the
MNon-Federal Sponsor, and Gacilitate the successful implementation of the Project.

MOW, THEREFORE, the Government and the Non-Federal Sponsar agree as follows:

ARTICLE I - DEFINITIONS

A. The term “Praject” shall mean construction of improvements to the South Valley Drinking Water
system in Albuguerque, New Mexico as generally described in the Scope of Work, dated March, 2008 and approved
by the District Engineer on April 7, 2008,

B. The term “total project costs™ shall mean the sum of all costs incurred by the Non-Federal Sponsor and
the Government in accordance with the terms of this Agreement that the District Engineer determines are directly
related to construction of the Project. Subject 1o the provisions of this Agreement including audits conducted in
aceordance with Article X.C. of this Agreement to determine (he reasonablencss, allocability, and allowability of
such costs, the term shall incluede, but is not necessarily limited to: the Government's costs of inspection m
accordance with Article [L.A 4. of this Agreement; the Government's costs of technical assisiance in accordance with
Article TLA 4. of this Agreement; the Non-Federal Sponsor's and the Government's costs of investigations to
identify the existence and extent of hazardous substances in accordance with Article XTV.A.1. and Articke XIV. AL,
of this Agreement; the Mon-Federal Sponsor®s and the Government's costs of historic preservation activities in
accordance with Anticle XVILA. and Article XVILB, of this Agreement; the Non-Federal Sponsor's construction
costs; the Non-Federal Sponsor’s supervision and administration costs; the Non-Federal Sponsor’s costs of
identification of legal and institutional structures in scoordance with Articke 1LJ. of this Agreement not incurred
pursuant io any other agreement for the Project; the Non-Federal Sponsor’s and the Government's costs of
participation in the Project Coordination Team in accordance with Article V of this Agreement; the Non-Federal
Sponsor’s costs of contract dispute settlements or awards; the value of lands, casements, rights-of-way, relocations,
and permit costs determined in sccordance with Article IV of this Agreement but not to exceed 25 percent of tolal
project costs; the Mon-Federal Sponsor's and the Government's costs of audit in accordance with Article X.B. and
Article 2.C. of this Agreement; and any other costs incurred by the Government pursuamnt to the provisions of this
Agreement. The term does not include any costs of activities performed under any other agreement for the Project;
any costs for operation, maintenance, repair, rehabilitation, or replacement of the Project; any cosis of establishment
and maintenance of legal and institutional structures in accordance with Article T1.J. of this Agreement; any costs of
betterments: any costs incurred in advertising and awarding any construction contracts prior to the effective date of
this Agresment; any construction costs incurred prior 1o the effective date of this Agreement; any intérest penalty
paid in accordance with Article VLB.4. of this Agreement: any costs of dispute resolution under Article VL of this
Agresment; the Government's cosis for data recovery activities in accordance with Article XWVILD. and Article
XVILE. of this Agreement; or the Non-Federal Sponsor’s costs of negotiating this Agreement,

€. The term “period of construction™ shall mean the time from the effective date of this Agreement to the
date that construction of the Projecs is complete, as determined by the Government, or the date that this Agreement is
terminated in accordance with Article ILE. or Article XIIT or Article XIV.C. of this Agreement, whichever is earlier.

[, The term “Righvway™ shall mean any highway, roadway, street, or way, including any bridge thereof, that
is owmed by a public entity.

E. The term “refocation” shall mean providing a functionally equivalent facility to the owner of & utility,
cemetery, highway, milroad, er public facility when such action is authorized in accordance with applicable legal



principles of just compensation, Providing a functionally equivalent facility may take the form of nlierion,
lowering. raising, or replacement and attendant demwolition of the affecied facility or part thereof.

F. The term “hesterment” shall mean a difference in the construction of an element of the Project that
resulis from the application of standards that the Government determines exceed those that the Government would
otherwise apply to the construction of that element. The term does not mclude any construction for features nel
ingluded in the Projecy as defined in paragraph A. of this Articke.

. The term “fiscal vear” shall mean one year beginning on October | and ending on Scptember 3,

H. The term “Federal program fimds” shall mean funds provided by & Federal agency, other than the
Department of the Army, plus any non-Federal contribution required as a matching share therefor.

I, The term “sufficient imeice™ shall mean submission of all of the following three items: (1) a written
certification by the Non-Federal Sponsor to the Government that it has micde specified payiments o confractors,
suppliers, or employees for performance of work in accordance with this Agreement, or a written certification by
the Non-Federal Sponsor to the Governiment that it has received bills from contractors, suppliers, or employees Tor
performance of work in accordance with this Agreement; (2} copies of all relevant invoices and evidence of such
payments of bills received: and (3) & writlen request for reimbursement for the amount of such specified payments
or bills received that identifies those costs that have been paid or will be paid with Federal program funds

1. The term “Section 593 Progran Limii" shall mean the amount of Federal funds authorized to be
appropristed for the Section 593 Program. As of the effective date of this Agreement, such amount is SS0L000,(00.

K. The term “Section 12 Limif" shall mean the annual limit on credits and reimbursements imposed by
Section 102 of the Energy and Water Development Appropriations Act, 2006, Public Law 109-103.

ARTICLE 11 - OBLIGATIONS OF THE GOVERNMENT AKD
THE MON-FEDERAL SPONSOR

A. Using its funds, the Non-Federal Sponsor expeditiously shall construct the Profect in sccordance with
Federal kaws, regulations, and policies,

1. The Non-Federal Sponsor shall obtam all permits and licenses necessary for the construction of
the Project and, in the exercise of its fights and obligations under this Agreement, shall comply with all applicable
Federal, state, and local laws, regulations, erdinances, and policies including the laws and regulations specified in
Article X1 of this Agreement. A% necessary to ensure compliance with such laws, regulations, ordinances, and
policies, the Non-Federal Sponsor shall inchude appropriate provisions in its contracts for the construsction of the
Praject.

2. The Non-Federal Sponsor shall afford the Government the opportunity 1o review and comment
o the solicitations for all contracts for the Project, incheding relevant plans and specifications, prior to the Mon-
Federal Sponsor's issuance of such solicitations, To the extent possible, the Non-Federal Sponsor shall afford the
Government the opportunity 0 review and comment on all proposed contract madifications, including change
orders, [n any instance where providing the Government with notification of a contract modification is not possible
prioe b execution of the contruct modification, the Non-Federal Sponsor shall provide such notification in writing al
the earliest date possible. To the extent possible, the Non-Federal Sponsor also shall afford the Government the
opportunity to review and comment on all contract claims prior to resolution thereol. The Non-Federal Sponsor
shall consider in good faith the comments of the Government, but the contenls of solicitations, award of contracts or



commencement of constraction using the Non-Federal Sponsor’s own forces, execution of contrast modifications,
resolution of contract claims, and performance of all work on the Project shall be exclusively within the control of
ihe Mon-Federal Sponsor,

1. Al the time the Mon-Federal Sponsor furnishes a contractor with a notice of acceptance of
completed work for each contract for the Praject, the Non-Federal Sponsor shall fumish a copy thereol to the
CiovEmment.

4. The Government may perform pertodic inspections 1o verity the progress of construetion and
that the work is being performed in a satisfactory manner. In addition, the Govemnment miy provide technical
assistance to the Non-Federal Sponsor on an as-needed basis until the end of the period of consiruction. Further,
the Ciovernment shall perform a final inspection 1o verify the completion of construction of the entire Project o
commpleted portion thereof os the case may be. The Non-Federnl Sponsor hereby gives the Governmient right to
enter, al feasonable times and in a reagonable manner, upon property that the Non-Federal Sponsor now or hereafter
owns ar contrals for the purpese of performing such inspections,

B. In accordance with Article 111 of this Agreement, the Non-Federal Sponsor shall provide all lands,
casements, and rights-of-way, inchading those required for relocasions, the borrowing of material, and the disposal of
dredged or excavated materinl, and shall perform or ensure performance of all refocarions that the Non-Federal
Sponsor and the Government jeintly determine to be required o o be necessary for construction, operation, and
maintenance of the Praject. In addition, the Non-Federnl Sponsor shall obtain all permits necessary for
construction, operation, and maintenance of the Praject on publicly owned or controlled s,

O, The Government shall determane and wclude in roral project costs any costs incurmed by the Mon-
Federal Sponsor that the District Engineer determines are directly related to construction of the Projecr, subject 1o
the conditions and limitations of this paragraph,

. Pursuant to parngraph A 4. of this Article, all work performed by the Non-Federal Sponsor for
the Preject is subject to on-site inspection and determination by the Govemment that the work was accomplished in
A satisfaciory manner and is suiiable for imclusion in the Profect.

7. The Non-Federal Sponsoe’s costs for construction that may be eligible for inclusion in fofal
projecs oty shall be subject 10 an audit in accordance with Article X.C. of this Agreement to determine the
reasonableness, allocabiliey and allowability of such cosis,

1, |n the performance of all work for the Project, the Non-Federal Sponsor must comply with
applicable Federal labor laws covering non-Federal construction, including. but not limited to, 40 ULS.C. 3141-3148
and 40 U.S.C. 3701-3708 (revising, codifiving and emacting without substantive change the provisions of the Davis-
Bacon Act i formerly 40 U5.C276a ef seq. ). the Contract Work Hours and Safety Standards Act {fonmerly 40
U.S.0C. 127 ef s} and the Copeland Anti- Kickback Act (formerly 40 U 5.0, 276¢)). Notwithstanding any other
provision of this Agreement, inclusion of costs for construction in fofal praject costy may be withheld, in whele o
in part, &5 a result of the Non-Federnl Sponsor’s failure to comply with its obligations under these laws.

4. The Mon-Federal Sponsor's costs for construction that may be eligible for inclusion in foefal
praject costs pursuant to this Agreement are not subject fo interest charges, nor are they subject to ncljustment to
reflect changes in price levels between the time the work is completed and the time the costs are included in fosal
el Csis.

5. The Government shall not inchede in total project costs any costs paid by the Non-Federal
Sponsor using Federal program funds unless the Federal agency providing the Federal portion of such funds
verifies in writing that expenditure of such funds for such purpose is expressly authorized by Federal law,



1. The CGiovernment shall reimburse the Non-Federal Sponsor, in accordance with Article VLB, of this
Agresment, the amount secessary so that the Federal contribution townards fotad project costs equals 75 percent;
however, any reimbursement by the (Giovernment is subject 1o the availability of funds and is limited by the Section
J93 Program Limt,

E. Notwithstanding sy other provision of this Agreement, Federal financial participation in the Profect is
limited by the following provisions of this paragraph.

I. Asof the effective date of this Agreement, $31.534,000 of Federal funds have been provided
by the Congress of the United States {bereinafter the *Congress™) for the Section 393 Progrum of which $100,06K) is
currently projecied to be available for the Project. The Government makes no commitment to request Congness (o
provide additional Federal funds for the Section 393 Program or the Projecr. Further. the Govermment’s financial
participation in the Project is limited to the Federal funds that the Government makes avisilable w the Project.

2, In the event the Govemment projects that the amount of Federal funds the Governiment will
mike avnilabbe 1o the Projecr through the then-curnent fscal year, or the amount of Federal funds the Government
will muke available for the Project through the upcoming fveal year, is not sufficient 1 meet the Federal share of
rotal project costs and the Federal share of costs for data recovery activities in accordance with Amicle XVILD. and
Artiche XVILE. of this Agreement that the Government peojects to be incurred through the then-carrent or
upcoming fiscal vear, as applicable, the Government shall notify the Non-Federal Sponsor in writing of such
insufficiency of funds and of the date the Government projects that the Federul funds that will have been made
available to the Project will be exhausted. Upon the exhaustion of Federal funds macde available by the Govemment
1o the Praject, the Government’s future performance under this Agreement shall be suspended and the partics shall
proceed in secondance with Article XIILB. of this Agreement. However, if the Governtent cannot make available
sufficient Federal funds o meet the Federnl share of mtal prefect costs in the then-current fiseal year solely due to
the Section 102 Linit, only the Government's future performance relates 1o reimbursement pursuant to paragraph D,
of this Article shall be suspendad,

3, If the Government determines that the total amount of Federal fands provided by Congress for
the Section 593 Program has reached the Section 593 Program Lisst, and the Govemnment projects that the Federal
funds the Government will make available to the Project within the Section 593 Progras Limir will not be
sufficient to meet the Federal share of foral project costs and the Federal share of costs for data recovery activities in
accordonce with Article XVILD. and Article XVILE. of this Agreement. the Government shall notify the Non-
Federnl Sponsor in writing of such insufficiency of funds and of the date the Government projects that the Federl
funds that will have been made available to the Project will be exhausted. Upon the exhaustion of Federal funds
mude available by the Government to the Project within the Section 593 Program Limit, the partics shall termimate
this Agreement and proceed in accordance with Article X111 of this Agreement,

F. During the period of conssruction, the Non-Federal Sponsor shall prepare and furnish to the
Ciovernment for review a proposed Operation, Maintenance, Repair, Rehabilitation and Replacement Manual
{ hereimafer the “OMRR&R Monual™), The failure of the Non-Federal Sponsor to prepare an OMRRE&R Manual
aceplable o the Government shall not relieve the Non-Federal Sponsor of 1 responsibilities for operafion,
maintenance, repair, rehabilitation, and replacement of the entire completed Praject, or any completed poriion
thercof as the case muy be, in accordance with the provisions of this Agreement.

G, Upon completion of construction and final inspection by the Government i accordance with paragraph
A4 of this Article, the Mon-Federal Sponsor shall operate, maintain, repair, rehabilitote, and replace the entire
Praject, ar o completed portion thereof as the case may be, in aceordance with Article VI of this Agreement.
Further. after completion of all coniracis for the Profect, copies of all of the Non-Federal Sponsor’s Wiitten Notices
of Acceptance of Completed Werk for all contracts for the Project that have not been provided previously shall be



provided to the Government,

H. Upon conclusion of the period of constriction, the Government shall conduct an accownting, in
aceordance with Article V1.C, of this Agreement, and furnish the results to the Non-Federal Sponsor,

I. The Non-Federal Sponsor and the Government, in consultation with appropriate Federal and State
afficials, shall develop a facilities or resource protection and development plan. Such plan shall mélude necessary
design, completion of all necessary NEPA compliance, preparation of appropriate engineering plans and
specifications, preparation of an OMRR&R Manual, and any other matters related to design and construction of the
Proyfect in accordance with this Agreerment.

1. The Mon-Federal Sponser shall identify, establish, and maintain such legal and institutional structures as
are necessary fo ensure the effective long-term operation of the Prejecs. The Non-Federal Sponsor shall provide to
the Government a deseription of such legal and institutional structures and such descriptions shall be included in the
OMBR&R Manual prepared by the Non-Federal Sponsor, The Non-Federal Sponsor’s costs of identification of
such legal and institutionnl structures shall be included in fofal praject cosis and shared in accordance with the
provisions of this Agreement, subject to an audit in sccordance with Article X.C. of this Agreement 0 chetermine
resasonableness, allocability, and allowability of costs. The Government shall kave no obligation under this
Agreement for any costs of establishment and maintenance of such legal and institutional structures.

K. The Mon-Federal Sponsor shall not use Federal program fisneds to meet any of its obligations fos the
Profect under this Agreement unless the Federal agency providing the Federal portion of such lands verifies in
writing that expenditure of such funds for such purpess is expressly authorized by Federal law.

L. The Non-Federal Sponsor may reguest the Government to soquire Junds, ensements, or rights-of-way or
t perform redocations for the Project on behalf of the Non-Federnl Sponsor. Such requests shall be in writing wnd
shall deseribe the services requested to be performed or provided, 1f in its sole discretion the Government elects w
perform or provide the requested services or any portion thereof, it shisll &0 nodify the Non-Federal Sponsor in @
writing that sets forth any applicable terms and conditions, which must be consistent with this Agreement. In the
event of conflict between such a writing and this Agreement. this Agreement shall control. The Mon-Federal
Spansor shall be solely responsible for all costs of the services performed or provided by the Government under this
parsgraph and shall pay all such costs in accordance with Articke V1. of this Agreement. Notwithstanding the
acquisition of lands, casements, or rights-of-way or performance ol refocations by the Government, ihe Mom-
Federal Sponsor shall be responsible, as between the Government and the Non-Federal Sponsor, for any costs of
clesnup and response in accordance with Article XIV.C. of this Agreement.

M. In the event that the Non-Federal Sponsor elects to include betferments in the design or construction of
the Project during the period of construction, the Non-Federal Sponsor shall notify the Govesnment in writing and
describe the betterments it intends 1o design and construct. The Non-Federal Sponsor shall be solely responsible for
all costs due to betrerments. including costs associated with obtaining permits therefor, and shall pay all such costs
without rermbairsement by the Govemment.

ARTICLE [1] - LANDS, EASEMENTS, RIGHTS-0F-WAY, RELOCATIONS,
AND COMPLIANCE WITH PUBLIC LAW 91-6d6. AS AMENDED

A. The MNon-Federal Sponsor and the Govemnment jointly shall determine the lands, easements, and fights-
of-way required for construction, eperation, and maintenance of the Prejecy, including these required for
relecations, the borrowing of miterinl, and the disposal of dredped or excavated material. Upon reaching such
determination, the Government shall provide written confirmation to the Non-Federal Sponsor thereof meluding a
deseription of the lands, ensements, and rights-of-way jointly determined 1o be required. Prior to the issuance of the



solicitation for each contract for construction of the Project, or prior to the Mon-Federal Sponsor incurnng any
financial obligations for construction of a portion of the Profect using the Non-Federal Sponsor’s own forees, the
Nom-Federal Sponsor shall acquire all lands, easemenis, and rights-of-way the Non-Federal Sponsor and the
Government jointly determine the Non-Federal Sponsor must provide for that work and shall certify in writmg to
the Giovernment that said interests have been acquired. Furthermore. prior 1o the end of the period of constriction,
the Mon-Federal Sponsor shall scquire all lands, easements, and rights-of-way nequired for constriction, npETation,
and maintenance of the Projecr. The Non-Federal Sponsor shall ensure that ks, easements, and rights-of-way
required for the Project and that were provided by the Non-Federal Sponsor are retained in public ownership for uses
compatible with the authorized purposes of the Praject.

H. The Non-Federal Sponsor and the Government jointly shall determine the relocations necessary for
construction, operation, and maintenance of the Profect, including those necessary to enable the borrowing of
material or the disposal of dredged or excavated material. Upon reaching such determination, the Government shall
provide written confirmation to the Non-Federal Sponsor thereof including a description of the relocarions jointly
determined 1o be necessary, Prior to the issuance of the solicitation for each contract for construction of the Frojecr,
ar prior to the Mon-Federal Sponsor incurring any financial obligations for constraction of a partion of the Progect
using the Non-Federal Sponsor’s own forces, the Mon-Federal Sponsor shall prepare or ensure the preparation of
plans and specifications for, and perform or ensure the performance of, all refocations the Non-Federal Sponsor anid
the Ciovernment jointly determine 1o be necessary for that work and certify in writing to the Government that said
work has been performed.  Furthermore, prior to the end of the period of construction, the Mon-Federal Sponsor
shall perform or ensure performance of all refocarions necessary for construction, operation. and maintenance of the
Project,

C. The Mon-Federal Sponsor shall comply with the applicable provisions of the Uniform Relocition
Assistance and Real Property Acquisition Policies Act of 1970, Public Law 91-646, as amended (42 U.S.C. 4601~
4655), and the Uniform Regubations contained in 49 C.F.R. Pant 24, in acquiring lands. easements, and rights-of-
wity required for constriction, operation, and maintenance of the Projecr, including those required for refocations,
he borrowing of materinl, o the disposal of dredged or excavited material, and shall inform all alfected persons of
applicable benefits, policies, and procedures in connection with said Act.

ARTICLE IV - VALUE OF LANDS, EASEMENTS, RIGHTS-0F-WAY,
AND RELOCATIONS AND COSTS OF PERMITS

A, The Government shall include in foval project costs the value of the lands, easements, and rights-of-
way that the Non-Federal Sponsor and the Government jointly deterimine must be provided by the Non-Federal
Sponsor pursiant to Article 1A of this Agreement and the valwe of the relocations that the Non-Federal Sponsor
and the Government jointly determine nwst be performed by the Non-Federal Sponsor or for which il msst ensure
performance pursuant to Article [1LB. of this Agreement. The Government also shall include m sl profect cosis
the reasonable costs incurred by the Non-Federal Sponsor that are associated with obtaining permils purssnt 1o
Adtiche [LB. of this Agreement thit are necessary for construction, operation, and maintenunce of the Profecs on
publicly owned or controlled linds. However. the Government shall not include in fofal project cosis the value of
any lands, easements, nights-of-way, or refocarions that have been provided previously as an item of cooperation for
another Federal project. Further, the Government shall not incluce in tetal profect cosis the value of lads,
easements, rights-of-way, or relocations that were acquired or performed using Federal program finds of the costs
of obtaining permits paid using Federal program fisrds unbess the Federal agency providing the Fedesal portion of
such funds verifies in writing that reimbursement fior the value and costs of such items 15 expressly authorized by
Federal lnw, Finally, no value or costs of such flems shall be included in rotal project costs pursuant to this Article.
and o reimbarsement shall be provided 1o the Non-Federal Sponsor. for any value or costs in excess of 13 percent
ﬂrmft.rffw'ﬂfwr caaNEs.



B, The Non-Federal Sponsor in a timely manner shall provide the Government with such documents as are
sufficient 1o enahle the Government 1o determine the value of any contribution provided pursuant to Article HLA, or
Article [LB. of this Agreement and to determine the reasonable costs incurred by the Non-Federal Sponsor that are
associated with obtaining permits pursuant to Article ILB. of this Agreement. Upon receipt of such documents, the
Government in a timely manner shall determine the value of such contributions and the reasonable costs for
obtaining such permits and include in fotal profect costs the amount of such value and costs that does not exceed 15
percent of fofal peafect cosix,

C. Forthe sole purpose of determining the value 1o be includesd in foval profect costs in accordance with
this Agreement and except as otherwise provided in paragraph E. of this Article, the value of lands, easements, anel
rights-of-way, including those required for refocations, the borrowing of material, and the disposal of dredged or
excavated materiol, shall be the Fair market value of the real property interests, plus certain incidental costs of
acquiring those mterests, as determined in accordance with the provisions of this paragraph.

1. Date of Valuation, The Fair market valusg of lands, easements, or rights-of-way owned by the
Non-Federal Sponsor on the effective date of this Agreement shall be the fair market value of such real propesty
interests us of the date the Non-Federal Sponsor awands the first construction contract for the Praject, or, if the Non-
Federal Sponsor performs the construction using its own forces, the date that the Non-Federl Sponsor begins
construction of the Projees, The fair market value of lands, ensements, of rights-of-way acquired by the Non-
Federal Sponsor after the effective date of this Agreement shall be the Ffair market value of such real property
interests ol the time the interests are acquired,

2. General Valuation Procedure. Except as provided in paragraph C3. or paragruph C.5. of this
Artiche, the fair market value of lands, easements, or rights-of-way shall be determined in accordance with the
provisions of this paragraph.

a. The Mon-Federal Sponsor shall obain, for esch real property inlerest, an appeaisal that
15 prepared by o qualified appradser who is acceptable to the Mon-Federal Spomsor and the Government.  The Non-
Federal Sponsor shall provide & copy of each appraisal to the Government. The appraisal must be prepared in
accordance with the applicable rules of just compensation. os specified by the Governmeni. The fair market valie
shall be the amount set forth in the Non-Federa] Sponsor’s appraisal, if such appraisal is approved by the
Government. In the event the Government does not approve the Non-Federal Sponsor’s appraisal, the Non-Federal
Sponsor may obtain a second appraisal, and the fair market value shall be the amount set forth in the Non-Federal
Spomsor’s second appraisal, if such appraisal is approved by the Government. In the event the Govemment dloes ned
approve the Non-Federnl Sponsor’a second appraisal, the Non-Federal Sponsor chooses not to obtain a secoal
appraisal, or the Non-Federal Sponsor does not provide the first appraisal as required in this parsgraph, the
Government shall obtain an appraisal, and the fair market value shall be the amount set forth in the Government’s
appraisal, if such appraisal is approved by the Non-Federal Sponsor, In the event the Non-Federal Sponsor does
approve the Government’s appraisal, the Government, after consuliation with the Non-Federal Sponsor, shall
consider the Government's and the Non-Federn] Sponsor’s appraizals and determine un amount based thereon,
which shall be deenied to be the fair market value,

b, Where the amoun? paid or proposed to be paid by the Non-Federal Sponsor for the
real property interest exceeds the amount determined pursuant to pamgmph C.2.0 of this Atticle, the Government,
at the request of the Non-Federal Sponsor, shall consider all factors relevant to determining fair market value and, m
its sole discretion, after consultation with the Non-Federnl Sponsor, may appirove in writing an amount greater thin
the amount determined pursuant o paragraph C.2.a. of this Article, but not 1o exceed the amount actually paid or
proposed to be poid, 1 the Government approves such an amount, the Fair market value shall be the lesser of the
approved amount or the smewnt paid by the Non-Federnl Sponsor, but ne bess than the amount determined pursuin
to paragraph C.2.0. of this Aricle.



Procedure. For lands, ensements, of rights-of-way scquired by
eminent domain proceedings instituted after the effective date of this Agreement, the Non-Federal Sponsor, prior (o
instituting such proceedings, shall submit to the Government notification in writing of its intent to institute such
procesdings and an appraisal of the specific real property interests to be sequired in such procesdings. The
Government shall have 60 calendar duys after receipt of such a notice and appraisal within which to review the
appraisal, if not previously approved by the Government in writing.

a. I the Government previously hes approved the appraisal in writing, or if the
Government provides written approval of, or tzkes no action on, the appraisal within such 60 day period, the Non-
Federal Sponsor shall use the nmount set forth in such appraisal as the estimate of just compensation for the purpose
of instinmting the eminent domain procesding,

b. Ifthe Government provides written disapproval of the appraisal, including the reasons
fior disapproval, within such 60 day period, the Government and the Non-Federal Sponsor shall consult in good fasth
b prompily resolve the issues or areas of disagreement that are identified in the Government’s written disapproval,
If, after such good faith consultation, the Government and the Non-Federal Sponsor agree as to an appropriate
amount, then the Non-Federal Sponsor shall use that amount as the estimate of just compensation for the purpose of
instituting the eminent domain proceeding. I, afier such good faith consultation, the Government and the Non-
Federul Sponsor cannot agree as to an appropriste smount, then the Non-Federal Sponsor may use the amount sel
forth in its appraisal as the estimate of just compensation for the purpose of instiluting the eminent domaim
provesdeng,

¢, For lands, easements, or rights-of-way acquired by eminent domain procesdings
instituted in accordance with paragraph C.3. of this Article, fuir market value shall be either the amount of the coust
award for the real property interests taken, 10 the extent the Non-Federal Sponsor and the Government jointly
determined such interests are required for construction, operation, and maintenance of the Projece, or the amount of
any stipulated settlement or portion thereof that the Govermment approves in writing.

4, Incidental Costs. For lands, ensements, or rights-of-way scquired by the Non-Federal Sponsor
within n five year period preceding the effective date of this Agreement, or at any time after the effective date of this
Agreement, the value of the interest shall inchsde the documented incidental costs of acquiring the interest, as
determined by the Govesnment, subject to an audit in accordance with Article X.C, of this Agreement to determine
reasonableness, albocability, and allowability of ¢osts, Such incidental costs shall include, but not necessarily be
limited 1o, closing and title costs, appraisal costs. survey costs, attomey’'s fees, plal maps, magping costs, metunl
amounts expended for payment of any relocation assistance benefits provided in sccordance with Article HLC. of
this Agreement, and other payments by the Non-Federal Sponsor for frems that are generally recognized as
compensable, and required 1o be paid, by applicable state law due to the acquisition of a real property interess in
accordance with Article 111 of this Agreement. The value of the interests provided by the Non-Federnl Sponsor in
accordance with Article 11LA. of this Agreement shall nlso inchsde the documented costs of obtaining appraisals
prepared for review by the Government pursuant to paragraph C.2.a. of this Article subject to an audit in accordance
with Article X.C, of this Agreement o determine rensonableness, allocability, and allowsbility of costs.

S, Waiver of Appraisal. Except as required by paragraph C.3. of this Article, the Government
muay waive the regquirement for an appraisal pursuant to this paragraph if it determines that an appraisal is
nnecessary because the valuation is uncomplicated and that the estimated fair market value of the real property
interast is 510,000 or less based upon a review of svmlable data. In such event, the Government and the Non-
Federn| Sponsor must &gree in writing to the value of such real property interest N an amount nod in excess of
& 1000,

[, Afer consultation with the Non-Federal Sponsor, the Government shall determine the value of
refocations in sccordance with the provisions of this paragraph.



1. For & refocation other than a highway, the value shall be onfy that portion of relocarion costs
that the Government determines is necessary 1o provide a functionally equivalent facility, reduced by depreciation,
ns npplicable, und by the salvage value of any removed items,

2. Fora relocarion of & highway, the value shall be only that portion of relocafion costs that
would be necessary W accomplish the refocarion in accordance with the design standard that the State of hew
Mexico would apply under similar conditions of geography and traffic load, reduced by the salvage value of any
removed Hems,

3. Relocution costs shall include, but not necessarily be limited to, actual costs of performing the
relocarion; planning, engineering and design costs; supervision and administration costs; and documented incidental
costs associated with performance of the relocation, as determined by the Government, Relocerion costs shall not
include any costs due 1o bettermients, as determined by the Government, nor any additional cost of using new
material when suitable used material is available. Relocation costs shall be subject 1o an audit in accordance with
Article X_C. of this Agrezment 1o determine reasonableness, allocability. and allowability of costs,

4, The value to be included in toral project coses for relocarions performed within the Project
boundaries is subject 1o satisfactory compliance with applicable Federal labor laws covening non-Federal
construction, inchsding, but not limited m, 40 1.5.C. 3141-3148 and 40 U.S.C. 3701-3708 {revising, codifying and
enacting withoul substantive change the provisions of the Davis-Bacon Act {formerly 40 LLS.C. 276a ef 2eq. ), the
Contract Work Hours and Safiety Standurds Act (formerly 40 US.C. 327 er seq. ) and the Copeland Anti-Kickback
Act (formerly 40 U8.C. 276¢)). Motwithstanding any other provision of this Agreement, inclusion of the value of
refocations m total project costs may be denied, in whole or in part, as a result of the Mon=Federal Sponsor’s failore
to comply with its obligations under these laws,

[ Where the Goverrment. on behalf of the Non-Federal Sponsor pursuant to Article [LL. of this A greement,
acquires lands, easements. or rights-of-wiy or performs refocaitovs, the value to be included in tetal project costs in
pecorndanee with this Agreement shall be the costs of such work performed or provided by the Government that are
paid by the Non-Federal Sponsor in accordance with Anticle VLD, of this Agreement. In addition, the value 1o be
included in foral project costs in accordance with this Agreement shall include the documented costs incurned by the
Non-Federal Sponsor in aceordance with the terms and conditions agreed upon in writing pursvant fo Article [LL.
of this Agreement subject 1o an audit in accordance with Article X.C. of this Agreement to determine reascialileness,
allocabdlity, and allowability of costs.

E. The Government shall include in todad praject costs the rensonable costs incurted by the Non-Federal
Sponsor pursuant o Article 11LB. of this Agreement that are associated with obtaining permils necessary for
construction, operation, and maintenance of the Praject on publicly owned or controlled lands, sebject to an audit in
accordance with Amticle X.C. of this Agreement to ditermine reasonableness, allocability, and allowability of costs.

ARTICLE ¥ = PROJECT COORDINATION TEAM

A_ To provide for consistent and effective commanication, the MNon-Federal Sponsor and the Government,
not luter than 30 calendar days after the effective date of this Agreement, shall appoint named senior representatives
to & Project Coordination Team, Thereafier, the Project Coordination Team shall meet regularty until the end of the
period of consruction. The Government's Project Manager and a counterpart named by the Non-Federal Sponsor
shall co-chair the Project Coordination Team.

B, The Covernment's Project Manager and the Non-Federal Sponsor’s counterpart shall keep the Project
Coordination Team informed of the progress of construction and of significant pending issues and actions, and shall
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seek the views of the Project Coordination Team on matters that the Project Coordination Team generally oversees,

C. Until the end of the period of construction, the Project Coordmation Team shall generally oversee the
Projecy, including matiers related to- plans and specifications; scheduling; real property and relocation
requirements; real property acquisition; contract awards and medifications: contract costs; the application of and
compliance with 40 U,5.C. 3141-3148 and 40 U_5.C. 3701-3708 {revising. codifying and enacting without
substantive change the provisions of the Davis-Bacon Act {formerly 40 U.5.C. Z76a ef seq. ). the Contract Work
Hours and Safety Standards Act (formerly 40 U.5.C. 327 ef 2eq.) and the Copeland Anti-Kickhack Act (formerly 40
U.5.C. 276¢)) for relacarions and constraction of the Project; the investigations to identity the existence and extent of
huzardous suhsiances i accordance with Article XIV.A, of this Agreement; historic preservation activities in
secordunce with Article XVII of this Agreement; the Government's cost projections; final inspection of the entine
Project or completed portions thereof as the case may be; preparation of the proposed OMRR&R Manual;
anticipated requirements and needed capabilities for performance of operation, muintenance, repair, rehabilitation,
and replacement of the Project inchuding wsunnee of pesmits; and other matters related to the Project. This oversight
of the Project shall be consistent with a project management plan developed by the Government and the Non-
Federal Sponsor,

[, The Project Coordination Tesm may make recommendations to the Non-Federal Sponsor on matters
related to the Project that the Project Coordination Team generally oversees. including suggestions to avoid
potential sources of dispute. The Non-Federal Sponsor in good faith shall consider the recommendations of the
Project Coordination Team. The Non-Fedeml Sponsor, having the legal authority and responsibility for
construction af the Project, has the discretion to accept or reject, in whole or i part, the Project Coordination
Team’s recommendations except as otherwise requited by the provisions of this Agreement, including compliance
with applicable Federal, State. or bocal lows or regulations.

E. The Mon-Federal Sponsor's costs of participation in the Project Coordination Team shall be included in
tatal project cosiy and shired in accordance with the provisions of this Agreement, subject to an auclit in accondance
with Article X.C, of this Agreement to determine reasonableness, allocability, and allowability of costs. The
Ciovernment’s costs of participation in the Project Coordination Team shall be included in fodal project cosis and
shured m aceordance with the provisions of this Agresment,

ARTICLE ¥1 - METHOD OF PAYMENT

A. The Noa-Federal Sponsor shall provide the Government with such documents as are sufficient to
enable the Government to maintain curment records and provide to the Non-Federal Sponsor current projections of
costs, financial obligations, contributions provided by the parties, the value included m el project costs of lands,
easements, rights-of-way. relocations, and permit costs determined in accordance with Article IV of this
ﬂgr&enmﬁl.

1. Asof the effective date of this Agreement, fofad profect cowts ane projected (o be €5 W, 10
the Government's share of fosal profect cosis is projected to be $3,750,000; the Non-Federal Sponsor’s share of
rertad preafiect costs 14 projected to be $1,250,000; toral profecs costs to be incurred by the Government are projected
tor b SIO0000: fesrerd project coses 1o be incurred by the Non-Federal Sponsor are projected to be $4,900,000; wtal
reimbursemitts i accordance with paragruph B.2. of this Article are projected to be $3,650,000; the value included
i tetal project costs of lands, easements, rights-of-way, relecarions, and permit costs determined in sccordance
with Article 1V of ithis Agreement is projected 1o be $0; the Government's share of financial obligations for data
recovery activities pursuant to Aricle XVILE. of this Agreement is projected to be 31k the Non-Federal Sponsor’s
share of financial obligations for data recovery activities pursuant to Anicle XVILE. of this Agreement is projected
tox bie 01 and the Government's total financial obligations o be incurred for acquisition of lands, sasements, of
rights-of-way or performance of refocations for the Project on behalf of the Non-Federal Sponsor and the Noa-
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Federal Sponsor's contribution of funds for such obligations required by Article 11L. of this Agreement are
projected 1o be $0. These amounts are estimates subject to adjustment by the Governmen, afier consultation with
the Non-Federal Sponsor, and are not to be construed as the total financial responsibilities of the Government and
the Mon-Federal Sponsor.

2. By June 2008 and by each quarterly anniversary thereof until the conclusion of the period of
conrstrurrion and resclution of all rebevant claims and appeals and eminent domain proceedings, the Government shall
provide the Mon-Federsl Sponsor with a repont setting forth all contributions provided to date and the current
projections of the followimg: el project costs; the Govemnment's share of toral project costs; the Non-Federal
Sponsor's share of ol project costs; fodal project cogts incurmed by the Government; fotal project costs incurred by
the Mon-Federal Sponsor; total reimbursements paid to the Non-Federal Sponsor; the value included in tosad praject
cewwts of lands, easenents, rights-of-way, refocationy, and permit costs determined in accordance with Article 1V of
this Agreement; the Government's share of financial obligations for data recovery activities pursuant to Article
XVILE. of this Agreement; the Non-Fedem| Sponsor’s share of financial obligations for data recovery activities
pursuant o Aricle XVILE. of this Agreement; and the Government’s total financinl obligations to be incurred for
acquisition of lands, casements, or rights-of-way or performance of relocations for the Profect on behalf of the
Won-Federa] Sponsor and the Non-Federal Sponsor's contribution of funds for such obligations required by Article
1L, of this Agresment.

B. The Government, subject o the availability of funds, shall reimburse the Mon-Federal Sponsor, in
accordance with the provisions of this paragraph, the amount required pursuant to Asticle [LD. of this Agreement.

1. Periodically, but not more frequently than once every 30 calendar doys, the Mon-Federal
Sponsor shall provide the Government with a sifficiens invoice for costs the Nen-Federal Sponsor his incurred for
the Prajec.

2, Upon receipt of such suificient inveice, the Government shall review the costs identified
therem and shall determine: [a) the amount to be included in fedial profect costs, subject to the limitations in Article
I.C, of this Agreement; (h) the total costs incurred by the parties to date {including the value of lands, easements,
rights-of-way, and relocations, and the costs of permits determined in accordance with Article 1V of this
Agreement); (c) each party's share of feal project costs and the costs of data recovery activities in accordance with
Article XVILE. of this Agreement incurred by the parties to date; (d) the costs incurred by ench party 1o date: (e) the
total amownt of reimbursements the Government has made 1o date in accordance with this paragraph; ([} the balance
of Federal funds available for the Project, as of the date of such review: (g) the amount of reimbursement, if any.
due to the Nen-Federal Sponsor; and (h) the amount that actually will be paid to the Non-Federal Sponsor
(hercinafter the “pavment amownt™) if the amount of reimbursement determined shove cannot be fully paid due to
an insufficiency of Federal funds or the limitations of the Section 593 Frogram Lintis or the Secrion 102 Limir,

1, Within 30 calendar days after recerpt of the sufficient invedce provided in aocordence with
paragruph B.1, of this Article (hereinafter the “payment period™), the Government shall: furmish the Non-Federal
Sponsor writlen nedice of the determinations made in accordance with paragraph B.2. of this Article; provide an
explanation, il necessary, of why the payment amount i bess than the amount of reimbursement determined due o
the Mon-Federal Sponsor; and make a pnyment to the MNon-Federal Sponsor equal to the payment amaoent,

4. If the payment amount is not paid by the end of the payment period, the designited payment
office shall credit to the Non-Federal Sponsor’s secounl an interest penalty on the poyment amount, without request
from the Mon-Federal Sponsor. Unless prescribed by other Federal authority. the interest penalty shall be at the rate
established by the Secretary of the Trensury under Section 12 of the Contract Disputes Act of 1978 (41 LLS.C. 611)
that s in affect on the first day after the end of the payment peniod.
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a. The interest penalty shall accrue daily from the first diy after the end of the payment
peeriod through the date on which the payment is made. Accruals shall be compounded at 30 calendar day intervals
throvgh the dwte on which the payment is made.

b, The interest penalty shall not acerue, nor be compounded, during suspension ot all of
the Government's future performande or during suspension of only the Government's future performance to provide
reimbursement. Further no interest penalty shall acerue, nor be compounded, upon termination of this Agreement
under Article X of this Agresment,

C. Upon conchusion of the period of covstruction and resolution of all relevant cluims and appeals and
eminent domain proceedings, the Government shall conduct 2 final accounting and furnish the Non-Federal Sponsor
with written notice of the results of such finol accounting, 17 eutstanding relevant claims and appeals or eminent
domain procesdings prevent a final accounting from being conducted in a timely manner, the Government shall
comdisct an intesim accounting and fumish the Non-Federal Sponsor with written notice of the results of such
interim accounting. Once all outstanding relevant claims and appeals and eminent domain proceedings are resolved,
the Government shall amend the interim accounting to complete the final accounting and fumnish the Mon-Federal
Sponsor with written notice of the results of such final accounting. The mterim or final sccounting, as applicable,
shall determine total projecs costs and the costs of any data recovery activities. In addition, for each set of costs, the
intesim or final accounting, &s applicable, shall determine each party’s required share thereof, and each party’s total
contributions thereto ns of the date of such accounting.

1. Showld the imterin or final accounting, as applicable, show that the Govesniment”s togal
required shares of tetal project costy and the costs of any datn recovery activities exceed the Government’s todal
contributions provided thereto, the Government, no later than 90 calendnr duys afler completion of the interim or
final accounting, as applicable, shall make a payment to the Non-Federal Sponsor, subject to the availability of
funds and as limited by the Section 593 Program Lisir and the Secrion 102 Limit, in an amount equal to the
ditference.

2. Sheaild the interim or final sccounting, as applicable, show that the total comtributions provided
by the Government for tefal praject costs and the costs of any data recovery activities exceed the Govemment's
ttal required shares thereof, the Non-Federal Sponsor shall refund the excess amount to the Government within 90
calendar days of the date of completion of such accounting by delivering o check payable w0 “FAQ, USAED,
Albuguerque” to the District Enginger or by providing an Electronic Funds Transfer in accondance with procedures
cstablished by the Government, In the event the Government is due a retund and funds are not available o refund
the excess to the Government, the Mon-Federal Sponsor shall seek such approprintions as are necessary to make the
refund.

D. The Non-Federl Sponsor shall provide the contribution of funds reguired by Armicle ILL. of this
Apreement for acguisition of lands, easements, or rights-of-way or performance of refecations for the Project on
behalf of the Non-Fedeml Sponsor in accordance with the provisions of this paragraph.

I, Mo less than 60 calendar days prior io the scheduled date for the first fnancial ohligation for
acguisition of kinds, easements, or rights-of-way or performunce of relocatioes for the Projecs on behalf of the
Mon-Federnl Sponsor, the Government shall notify the Non-Fedenl Sponisor in writing of such scheduled date and
of the full amount of funds the Government determines to be required from the Non-Federal Sponsor to cover the
costs of such work. Mo later than 30 calendar days prior 1o the Govemment incurring any financial obligation for
acquisition of lands, ensements, or rights-of-way or performance of refocarions for the Projecs on behall of the
Won-Federal Sponsor, the Non-Federal Sponsor shall provide the Government with the full amount of the funds
required to cover the costs of such work by delivering a check payable to “FADQ, USAED, Albuguergue™ 1o the
District Engineer, or verifying to the satisfaction of the Govemment that the Non-Federal Sponsor has deposited the
required funds in an escrow or other account aceepiable to the Government, with interest aceruing to the Non-



Federal Sponsor, or by presenting the Government with an irrevocable letter of credit acceptable to the Government
for the required funds, or by providing an Electronic Funds Transfer of the required funds in accordance with
procedures established by the Crovernment,

2. The Government shall deaw from the funds provided by the Non-Federal Sponsor such sums as
the Government deems necessary to cover the Government's financial obligations for acquisition of lands,
ensements, or fights-of-way or performance of refocarions for the Project on behall of the Non-Federal Sponsor as
they are incurred. If at any time the Government determines that the Non-Federal Sponsor must provide additionnl
furids 1o pay for such work, the Govermment shall notify the Mon-Federal Sponsor in writing of the additional funds
required and provide an explanation of why additional funds are required. ‘Within 30 calendar days from receipt of
such notice, the Mon-Federal Sponsor shall provide the Government with the full amount of the additional required
funds through any of the payment mechanisms specified in paragraph .1, of this Anicle.

1. At the ume the Govermment conducts the internm or fingl accounting, as applicable, the
Government shall conduct an secouiting of the Government's financial ofligations incurred for acquisition of
lands, easements, or rights-of-way or performance of relocations for the Praject on behalf of the Non-Federl
Sponsor and furmish the Non-Federal Sponsor with written notice of the results of such accounting. [f outstanding
relevant claims and appeals or eminent domain proceedings prevent a final aceounting of such work from being
conducted in a timely manner, the Government 2hall conduct an interim necounting of such work and furmish the
Mon-Federal Sponsor with written notice of the results of such intenim accounting. Once all outstanding relevant
claims and appeals snd eminent domain proceedings are resolved, the Government shall amend the interim
accownting 1o complete the finnl accounting and fumish the Non-Federnl Sponsor with written notice of the results
of such final accounting. Such interim or final accounting, as applicable, shall determine the Government's total
financial obligations for acquisition of lands, easements, or rights-of-way or performance of refocations for the
Project on behalf of the Mon-Federal Sponsor and the Non-Federal Sponsor’s contribution of funds provided
thereto as of the die of such accounting.

a. Should the interim or fval accounting, as applicable, show that the tolal ohligations
fior acquisition of lands, casements, or rights-of-way or performance of refocations for the Project on behalf of the
Won-Federal Sponsor exceed the total contribution of funds provided by the Non-Federal Sponsor for such work,
the Non-Federal Sponsor, no Inter than 90 calendar days after receipt of written notice from the Govemnment, shall
mitke a payvment to the Government i an armount egeal 1o the difference by delivering a check payable 1o “FAQ,
USAED, Albuguergue™ to the District Engineer or by providing an Electronic Furds Transfer in accordance with
procedures established by the Government,

b, Should the interim or final accounting, a5 applicible, show that the total contributicn
of funds provided by the Non-Federal Sponsor for acquisition of lands, ensements, of rights-of-way or performance
of refocations for the Project on behalf of the Non-Federal Sponsor exceeds the tol obligations for such work, the
Grovernment, subject {0 the availability of funds, shall refund the excess amount to the Non-Federal Sponsor within
W) calendar dnys of the diste of completion of such accounting. In the event the Non-Federal Sponsor 15 due a
refund and funds wre not available w refund the excess amount 1 the Mon-Federal Sponsor, the Government shall
seek such appropriations as are necessary to make the refund.

ARTICLE V1l - DISPUTE RESOLUTION

Ag a condition precedent o a party bringing any suit for breach of this Agresment, that party must first
notify the other party in writing of the niture of the purponted breach and seek m good fith to resolve the dispute
through negotiation. 1F the parties cannol resolve the dispute through negotistion, they may agree to & mutually
aceeptable method of non-binding nlternative dispute resolution with a qualified third party acceptable 1o both
parties. Fach party shall pay an equal share of any costs for the services provided by such a third party ag such costs



are incurred, The existence of o dispute shall not exeuse the parties from performance pursuant 1o this Agreement.

ARTICLE WUI - OPERATION, MAINTENANCE, REPAIR, REHABILITATIOMN,
AMD REPLACEMENT (OMRRER)

A. Upon completion of construction and final inspection by the Government in agcondance with Article
[1.A.4. of thiz Agreement, the Non-Federsl Sponsor, pursuant to Article 1LG. of this Agreement, shall operate,
thaintain, repair, rehabilitste, and replace the entire Praject. or a completed portion thereof as the case may be, a1 no
cost to the Government. The Mon-Federal Sponsor shall conduct its operntion, maintenance, repair, nehabilitation,
and replacement responsibilities in @ manner compatible with the Praject s authonzed purposes and in aecordance
with specific directions prescribed by the Government in the interim or finol OMRRE&R Manual and any subsequent
amendments thereto.

B. The Non-Federal Sponsor hereby gives the Govemment a right to enter, at ressonable times and in a
reasonable ranner, upon property that the Non-Federal Sponsor now or hereafier owns or controls for access 1o the
Praject for the purpose of inspection, if the Government determines an inspection to be necessary, 11 an imspection shows
thit the Won-Federal Sponsar for any resson is Failing o perform its obligations under this Agresment, the Govermment
shall send a written notice describing the non-performanice to the Non-Federal Sponsor.

ARTICLE [X — HOLD AND SAVE

The Mon-Federal Sponsor shall hold and save the Government free from all damages arising from
construction, operation, maintenance, repair, rehabilitation. and replacement of the Projecr and any betrerments.
excep for domages due tw the fault or negligence of the Government or ils confractors.

ARTICLE X - MAINTENMAMNCE OF RECORDS AND AUDIT

A, Mot Lster than 60 calendar days after the effective date of this Agreement, the Government and the Non-
Federal Sponsor shall develop procedures for keeping books, reconds, documents, or other evidence pertaining 1o costs
andl expenses incurred pursuant (o this Agreement. These procedures shall incorporate, and apply as appropriate, the
standands for fnancial management systems set forth in the Uniform Administrtive Requirements for Cirants and
Cooperative Agreements to State and Local Goverrments at 32 C.F.R_ Section 33.20. The Government and the Non-
Federal Sponsor shall maintain such books, records, documents, of other evidence in accordance with these procedures
and for a minimum of three vears afier completion of the accounting for which such books, records, documents, or other
evidence were required. To the extent permitted under applicable Federal laws and regulations, the Goverment and the
Mon-Federnl Sponsor shall ench aflow the other to inspect such books, records, documents, or other evidence.

B, In secordance with 32 O F K. Section 33.26, the Non-Federal Sponsor is respansible for complying with the
Single Audit Act Amendments of 1996 (31 US.C. T501-7507), as implemented by Office of Management and Buclget
(OB Cireulas Mo, A-133 and Department of Defense Directive 7oL 10, Upon request of the Mon-Federal Sponsor
and 10 the extent permitted under applicable Federal laws and regulations, the Government shall provide to the Noa-
Federal Sponsar and independent auditors any mformation necessary (o enable an audit of the Non-Federal Sponsor’s
activities uder this Agreement. The costs of any non-Federal audis performed in accordance with this paragraph shall
be allocated in sccordance with the provisions of OMB Circulars A-87 and A-133, and such costs as are allocated 10 the
Project shall be included in ol projecr costs and shared in accondance with the provisions of this Agreement,

O, In accordance with 31 17.5.C. 7303, the Government may conduct andits in addition to sy audit that the
Mon-Federnl Sponsor 15 required to conduct under the Single Audit Act Amendments of 1996, Any such Government
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audits shall be conducted in ncoondance with Government Auditing Standards and the cost principbes in OMB Circulor
Mo, A-&7 and other applicable cost principhes and regulations. The costs of Government audis performed in accordance
with this paragraph shall be inchuled in fotad project cozts and shared in socondance with the provisions of this
Agreement.

ARTICLE X1 - FEDERAL AND STATE LAWS

In the exercise of their respective rights and obligations under this Agreement, the Non-Federal Sponsor
and the Government shall comply with 2l spplicable Federal and State laws and regulations, including. but not
lamited t0: Section 601 of the Civil Rights Act of 1964, Public Law 88-332 (42 U.S.C, 2000d} and Department of
[efense Directive 500,11 issued pursunnt thereto; Army Regulation 600-7, entitled “Nondiscrimination on the
Busis of Handicap in Programs and Activities Assisted or Conducted by the Department of the Army"™; and all
apphicable Faderal labor standards requirements including. but not limited to, 40 US.C. 3141-3148 and 40 U.5.C.
IT01-3708 (revising, codifving and enncting without substantive change the provisions of the Davis-Bacon Act
i formerly 40 U_S.C. 276a er xeq.), the Contract Work Hours and Safety Standands Act (formerly 40 1.5.C. 327 o
weq. ) and the Copeland Anti-Kickback Act {foemerly 4 U.5.C. 276c)).

ARTICLE X1 - RELATIONSHIP OF PARTIES

A, Tn the exercise of their respective rights and obligntions under this Agreement, the Government and the Non-
Federal Sponsor cach nct in an independent capacity, and neither is to be considered the officer, agent, or emphoyes of the
athes.

B. In the exercise of ils rights and obligations under this Agreement, neither party shall provide, without the
consent of the other party, aiy contractor with o release that waives or purports b waive any rights the other party may
have o seck relief or redress against that contractor cither pursuant fo any cause of action that the other purty miy have or
for violation of any law.

ARTICLE X1 = TERMINATION OR SUSPENSICON

A If at ony time the Non-Federal Sponsor fails to fulfill its obligations under this Agreement, the
Asgistant Secretary of the Army (Civil Works) shall terminate this Agreement or suspend the Govermment’s future
performance ander this Agreemeil

B. Inthe event all of the Govermment's future performance under this Agreement or onky the
Government's fiture performance to provide reimbursement is suspended pursuant to Article ILE.2. of this
Agreement such suspension shall remain in effect until such time that the Govemment notifies the Non-Federal
Spansor in writing that sufficient Federal funds are available 1o meet the Federal share of tetal project costs and the
Federal share of costs for daia recovery activities in accordance with Article XVIED. and Article XVILE. of this
Agreement the Ciovernment projects to be incurred through the then-current or upcoming fiscal year, or the
Covernment or the Mon-Federal Sponsor elects to terminate this Agreement,

C. I the event that the Government and the Mon-Federal Sponsor determine to suspend future
performance under this Agreement in accordance with Article XIV.C. of this Agreement, such suspension shall
remain in effect untl the Government and the Non-Federal Sponsor agree to proceed or (o terminite this
Agreement. In the event that the Government suspends future performance under this Agreement in accordance
with Amicle XIV.C. of this Agreement due 1o failure 1o reach agreement with the Non-Federal Sponsor on whether
to proceed or to terminate this Agreement, or the failure of the Non-Federal Sponsor to provide funds to pay for



cleanup and response costs or to otherwise discharge the Nom-Federal Sponsoe’s responsibilities under Article
XIV.C, of this Agreement, such suspension shall remnin in effect until: 1} the Government and Non-Federl
Sponsor reach agreement on how to proceed or to terminate this Agreement; 2) the Non-Federal Sponsor provides
funds necessary to pay for cleanup and response costs and otherwise disclarges its responsibilities under Article
XIV.C. of this Agreement; or 3) the Government terminates this Agreement in accordance with the provisions of
Article XIV.C_ of this Agresment,

[x. In the event that this Agreerment is terminated pursuant to this Article or Article 1LE. or Article X1V.L,
of this Agreement, both parties shtll conclude their activities relating wo the Project and conduct an accounting in
accordance with Article VIO, of this Agreement. The Government may reserve a percentage of total Federal funds
miade available for the Project as o comingency o pay costs of termination. Notwithstanding such termination, the
Mon-Federnl Sponsor may continue with construction of the Project, at no cost to the Government.

E. Any termination of this Agreement or suspension of future performance under this Agreement in
accordance with this Article or Aricle ILE. or Article XIV.C. of this Agreement shall not relieve the parties of
ligbility for any obligation previously incurred. Any delinguent payment owed by the Non-Federal Sponsor shall be
charged intenest at a rate, o be determined by the Secretary of the Treasury, equal to 150 per centum of the average
bond equivabent rate of the |3 week Treasury bills auctioned immediately prior to the date on whech such payment
hecame delinguent, or auctioned imrmediately prior to the beginning of each additional 3 month period if the period
of delinguency exceeds 3 manitha

ARTICLE XIV - HAZARDODUS SUBSTANCES

A, After execution of this Agreement and coordination wath the Government, the Mon-Federnl Sponsor
shall perform, or ensure performance of, any investigations for hazardous substances that the Government or the
Mon-Federal Sponsor determines to be nevessary to identify the existence and extent of any hazardous substances
regulated under the Comprehensive Environmental Response, Compensation, and Liability Act (hercinafier
SCERCLA™ (42 US.C. %60 [-9675), thal may exist in, on, of under lands, exsements, and rights-af-way that either
the Mon-Federal Sporsor and the Government jointly determine pursuant to Anticle 111 of this Agreement. or that the
Non-Federal Sponsor otherwise determines, 10 be required for construction, eperation, and maintenance of the
Project, However, for lands, easements, and rights-of-way that the Governmen?t determines to be subjeet to the
navigation servitude, only the Government shall perform such investigations unless the District Enginesr provides
the Mon-Federal Sponsor with prier specific written direction, in which case the Non-Federal Sponsor shall perform
suich investipations in accordance with such written direction.

1. Al actual costs incurred by the Non-Federal Sponsor for such investigations for hazardous
substances in, on, or under any lands. casements, or rights-of-way that the Non-Federal Sponsor and the
Government jointly determine to be required for construction, operstion, and maintenance of the Prafect, pursuant
1o Article 111 of this Agreement, shall be included in fetal project cosis and shared in sccordance with the provisions
of this Agreement, subject to an audit in sccordance with Article X.C. of this Agreement to determine
ressomablenssz, allocability, and allowability of costs,

2. Al scrunl costs incurred by the Government for such investigations for hazardous substances
shall be included in fotal profect costs and shared in accordance with the provisions of this Agreement.

B. Inthe event il is discovered through any investigation for hazardous substances or other means that
hazardous substances regulbated under CERCLA exist in, on, or under any lands, easements, or rights-of-way that
either the Non-Federal Sponsor and the Government jointly determiine pursuant w Article 111 of this Agreement, or
that the Non-Federal Sponsor otherwise determines, to be required for construction, operation, and maintenance of
the Preyject, the Non-Federl Sponsor and the Government, in addition to providing any other nodice required by
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applicable law, shall provide prompt written notice 1o each other, and the Non-Federal Sponsor shall not proceed
with the acquisition of the real property interests until the parties agree that the Non-Federal Sponsor should
proeed,

€. The Government and the Mon-Federal Sponsor shall determine whether to mitiste construction of the
Project, or, if already in construction, whether 1o continue with construction of the Praject, suspend future
performance under this Agreement, or terminate this Agreement, in any case where hazardous substances regulated
under CERCLA are found to exist in, on, or under any lands, easements, or rights-of-way that either the Non-
Federal Sponsor and the Government jointly determine pursuant to Article Il of this Agresment, or that the Non-
Federal Sponsor otherwise determines, to be required for construction, operation, and mpintenance of the Frofecr.
Shoubd the Government and the Won-Fedem| Sponsor determine 1o initiate or continue with construction of the
Project after considering any liability that may anise under CERCLA, the Non-Federal Sponsor shall be responsible,
s between the Government and the Non-Federnl Sponsor, for the costs of cleanup and response, including the costs
of any studies and investigations necessary to determine an appropriate response to the contamination. Such costs
shall not be considered a part of foil project coses. In the event the Non-Federal Sponsor does not rench agreement
with the Government on whether to proceed or to terminate this Agreement under this paragraph, or fiils to provide
any funds necessary to pay for cleanup and response costs of o otherwise discharge the Non-Federl Sponsor’s
responsibilities under this paragraph upon direction by the Govemment, the Government, in its sole discretion, may
either terminate this Agreement or suspend its future performance under this Agreement, including reimbursement
pursunt b Article [LD. of this Agreement

D. The Non-Federal Sponsor and the Government shall consult with ench other in accordance with Article
W of this Agreement in an effort fo ensure that responsible parties bear any necessary cleanup and response costs as
defined in CERCLA. Any decision made pursuant to paragraph C. of this Article sholl not relieve any third party
from any liability that may anse ander CERCLA,

E. As between the Govermment and the Non-Federal Sponsor, the lon-Federal Sponsor shall be
considered the operator of the Prefect for purposes of CERCLA linbility, To the maximum extent practicable, the
Non-Federal $ponsor shall operate, maintain, repair. rehabilitate, and replace the Praject in a manner that will not
cause liahility 1o arise under CERCLA.

ARTICLE XV - NOTICES

A_ Any notice, request, demand, or other communication required or permitted to be given under this
Agreement shall be deemed to have been duly given if in writing and delivered personally or sent by telegram or
reailed by first-class, registered, or certifved mail, as follows:

If fo the Mon-Fedemnl Sponso:
County Mamager
County of Bernalillo
2400} Broadway, 3E
Albugquerque, Mew Mexico 3712

17 80 the Govesmiment:

Dxistrict Engimesr

US Army Corps of Enginesrs

ATTN: CESPA-FMC

410k Jefferson Plaza WE

Albuquerque, New Mexico B7109-3433
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B. A party may change the nddress 10 which such communications are to be directed by giving written
notice io the other party in the manner proveded in this Article,

C. Any notice, request, demand, or other commumication masde pursuant o this Article shall be deemed 1o
hiave been recaived by the addresses at the earlier of such time as it is actually received or seven calendar days afler
it 1= manbed,

ARTICLE XV1 - CONFIDERTIALITY

To the extent permitted by the laws governing each party, the parties agree (o meintain the confidentiality
of exchonged information when requested to do so by the providing party.

ARTICLE XW11 - HISTORIC PRESERVATION

A, The Government shall ensure comphiance with Section 106 of the National Histonic Preservobion Al
(16 U.5.C. 470f. hereinafter “Section 1067) prior to initiation of construction by the Non-Federal Sponsor. Al the
Cigvernment’s request, the Mon-Federal Sponsor shall preépare infarmation, analyses, and recommendations as
required by Section 106 and implementing regulations. Any costs incurred by the Non-Federal Sponsor relating o
complianee with this paragraph shall be included in foral profect coses and shared in accordance with the provisions
of this Agreement, subject 1o an audit in accordance with Article X.C. of this Agreement to determine
rensonableness, allocability, and allowability of costs. Any costs incurred by the Government relating (o
compliance with this paragraph shall be included in fotad projfect cons and shared in accordance with the provisions
of this Agrecment.

B. The Non-Federal Sponsor shall perform any identification, survey, evaluation, or mitigation {except for
data recovery nctivities) of historic properties the Government determines necessary for the Frofect, in accordance
with this parsgrivph,

I. The Mon-Federal Sponsor shall ensure that its studses are conducted by qualified
archagologists, historians, architectural historians and historic architects, as appropriate, who meet, at minimum, the
Seerstary of the Interior's Prefessiongl Qunlifications Standacds, The Non-Federal Sponsor shall submit study pluns
and reports to the Government for review and approval and shall be responsible for resolving any deficiencies,

2. In the event the Government determines that mitigation [except for data recovery activities)
should be underiaken due to possible adverse effects o significant archeobogical or historical properties. the Mon-
Federal Sponsor shall formulate a plan in consultation with the Government and any other parties invelved in the
development of a Memorandum of Agreement executed in accosdance with Section 106.

3. The Non-Federal Sponsor shall be responsible for implementing mitigntion (except Tor data
recovery nctivities) prior to the mitiation of any construction activities affecting historic properties,

4, Anv costs of identification, survey, evoluntion, and matigation (except for data recovery
sectivities) of historic properties incured by the Non-Fedeml Sponsor pursuant 1o paragraph B. of this Article shail
b included in fofad pregjest cosis and shared in aceordanee with the provisions of this Agreement. subject 1o an oudit
in aceordance with Article X.C_ of this Agreement to determine reasonableness, allocability, and allowability of
onsls,
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. The Non-Federal Sponsor shall include provisions i all of its construction contracts for the protection
af cultural resources discovered during construction, These provisions shall include, at a minimum, the requirement
1o cease oll work in the immediate area of a discovered cultural resource until the situation is properly evalunted, and
the requirement to immediately provide verbal and written notice (o the Non-Federal Sponsor and Government in the
event of such discovery. Upon receipt of notice that cultural resources have been discovered, the Government,
pursuant i its responsibilities under the Mational Historic Preservation Act, must authorize further action or study
before construction may continwe, IF the Govemment concludes that such discovery warrants consultation under the
Mational Historic Preservation Act, the Mon-Federal Sponsor shall participate as a consulting party. In such a case,
construction shall not continwe until the Government sends written notification 1o the Non-Federal Sponsor. Where
e Mon-Federal Sponsor elects w perform the construction using its own forces, the same procedures shall be
fillowed.

D. The Government, as it determines necessary for the Profect, shall perform any data recovery activities
associated with historic preservation. As specified in Section T{a) of Public Law 86-523, as amended by Public Law
93201 (16 US.C, 469cia)), the costs of data recovery activities associated with historic preservation for this Project
and all other projects implemented pursuant to the Section $93 Program shall be borne entirely by the Government
up to the statutory limit of one percent of the total amount authorized to be appropriated to the Government for the
Section 593 Program, None of the costs of data recovery activitics shall be included in todal project costs.

E. The Government shall not incur costs for data recovery activities that exceed the statutory one percenl
limit specified in paragraph D). of this Article unless and until the Assistant Secrétary of the Army {Civil Works) has
waived that limit, and the Secretary of the Interior has concurred in the waiver, in accordance with Section 208(3) of
Public Law 96-515, as amended (16 U.5.C. Section 46%¢-2(3)). Any costs of data recovery activities that exceed the
one percent limit shall not be included in odal project costs but shall be shared between the Non-Federal Sponsor
and the Government consistent with the cost sharing requirements of the Section 593 Program, as follows: 23
pereent will be bome by the Mon-Federal Sponsor and 75 percent will be bome by the Government,

IN WITNESS WHEREQF, the partics hereto have executed this Agreement, which shall become effective
upon the date it i signed by the DNsinict Engineer.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement, which shall become: effective
upod the date it is signed by the District Engineer.

THE DE ﬂﬁfﬂ;ﬂE ARMY THE COUNTY OF BERNALILLO, NEW MEXICO
BY: 7 BY:

mberly M. Colloton BERNALILLO COUNTY COMMISSION
icutenant Colonel, U.S. Army See Attachmen
Dristrict Commander

[MTE:! + %ﬂr 200§ DATE:
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This Praject Cooperation Agreement shall not become effective or binding until approved by the Board of
County Commissioners. or County Manager as applicable.

[N WITNESS WHEREOF. the County and the Engineer have executed this Agreement as of the date first
written above.

PASSED, ADOPTED, APPROVED AND SIGNED this day of . H004.

APPFROVED AS TO FORM ONLY BOARD OF COUNTY COMMISSIONERS

Al B Ao
[y

Alan B, Armijo, Chair

Archuleta, ¥ice-Chair

E. Tim Cummins, Member
i

Michacl Brasher, Member

ATTEST:

gy E{Lﬁw}wgwuiﬁﬂc ol

Maggie Tpgllhuse Oliver, County Clerk i Jol

e 41 /4 /08 4 e

{Signed by officers and staff of the Beralillo County Commission on G159 /08 Signed copy
on file with USAED, Albuguergee)
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CERTIFICATE OF AUTHORITY

I. Jeff Landers, do hereby certify that 1am the principal legal officer of the County of Beralillo, New
Mexico, that the County of Bernalillo is a legally constinged public body with full authority and legal
capability o perform the terms of the Agreement berween the Department of the Army and the County of
Bernalilbo, Mew Mexico in connection with the South Valley Drinking Water system and 1o pay damages n
accordance with the terms of this Agreement, if necessary. in the event of the failure 1o perform, us required
by Section 221 of Public Law 91-611 (42 U.S.C. Section 1962d-5b). and that the persons who have
executed this Agreement on behall of the Bernalillo County huve acted within their statutery authority.

& P o T

!m’ ﬁl’]’:’dﬁ&q WHEREDF, 1 huve made and Exen;'ul?lhi. ceglification this ~ F _ day of
[ 20M1E. ;
1 ¥

|ﬁ| I"--':i:}
¥

Cuuily

{Signed by Mr, Jeff Landers, County Allomey on - Signed copy on file with USAED,
Adbuguergie)
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CERTIFICATION REGARDING LOBBYING
The undersigned certifies, o the best of his or her knowledge and belief that:

i 1} Mo Federal appropriated funds have been paid or will be paid. by or on behalf of the undersigned, 10
any person for influencing or attempting 1o influence an officer or employee of any agency. a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with
the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the
entering into of any cooperative agreement, and the extension, continuation, renewal. amendment, or
modification of any Federnl contract, grant, loan, or codperative agrecment.

{2) If uny funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or sttempting (o influence an officer or employee of any agency, o Member of Congress, an
officer or emplovee of Congress, or an employee of o Member of Congress in connection with this Federal
comract, grant, loan, of conperative agreement. the undersigned shall complete and submit Standard Form-
LLL, "Disclosure Forim 1o Report Lobbying.” in accordance with its instructions.,

{3) The undersigned shall require that the language of this centification be included in the award documents
for all subawards ot all ters (incheding subcomracts, subgrants. and contracts under grants, loans, and
cooperative ngreements ) and that all subrecipients shall certify and disclose accordingly.

This certification is o material representation of fact upon which refiance was placed when this transaction
was made or enlered into, Submission of this certification is a prerequisite for making or entering into this
transaction imposed by Section 1332, Tide 31, U.S. Code. Any person who fuils 1o fle the required
certification shall be subject to a civil penalty of nod less than 510,000 and oot more than § 0000 for cach
such failure.

R

i e

TTHADDEUS LUCERO
Bernalillo County Manuger

DATE: "ﬂ Bf==

(Signed by Mr. Thaddeus Lucers, County Muniger on -3_] rz"lll oy . Signed copy on file with
USAED, Albuguerque)




