AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AN
TOWN OF BERNALILLO, NEW MEXICO
IFEIR
DESIGN AND CONSTRUCTION
ARSISTANCE
FOR THE
BERNALILLO ARSENIC TREATMENT FACILITY, WELL 2

N
THIS AGREEMENT is entered into this _Z_?vt _______ day of JUNE | Zamy by and
Liciween the Depariment of the Army (hereinafier the *Governnent™. represented hy the District
Engincer and Tewn of Bernalillo, New Mexico (hereinafier the “Non-Federal Sponsor®),

repregented by its Mayor,

WITNESSETH, THAT:

WHEREAS, the Sectetary of the Army is authorized to wovide design and consleuction
assistunce, which may be in the foan of grants oy reimburscinents of ihe Federal share of project
gogts, for water-refated envivonmental infrastructure and resource protection and development
projects in central Now Mexico (hercinaticr the “Section 593 Program™) pursuant lo Scction 393
ol the Waler Resources Development Act of 1999, Public Law 106-53, as amended (hereinalier
“Section 5937

WHEREAS, Scclion 593 provides thal the Sceretary of the Anny may provide ussistance
For a watcr-related environmental inlrastructure and resoutoe protection and development project
anly 1f the project is publicly swoed,

WHERFAS, Scetion 593 provides that $50,000,000 in Federal lunds are authorized to b
approptialed for design and construction assistance Tor the Seclion 393 Frogram,

WHEREAS, the 1).8. Anny Engincer, Albuquerque Distriet (hereinafter the *Districl
Engineer™) bus determined that Bernalillo Arsenic Treatment Facility, Well 2 in Bernalillo,
Sandoval County, New Mexico (hereinnfter the “Project”, s defined in Article LA, ol this
Avrecment) is eligible for implementation under Section 593;

WHIRFEAS, Section 593 provides that the Secrotary of the Army shall not provide
assistance tor any water-related environrnental infrastructure and resoarce protection and
developrment prsjeets until each non-Federal spotsor hias entered into o written ugreement to
Famish its required cooperation for the project;

WI1IEREAS, Section 597 specifics the cosl sharing requirements applicable to the Project
ineluding that the Scerctary of the Army shall atford credit, not Lo cxeeed 6 percent of the fofe!
construction costs of the Profect, Tor the reasonable costs of destgn completed by the aun-Federal




inferest helore entering into 4 written agreement with the Secretary,

WIEREAS, Section 102 of the Mnergy and Waler Development Appropriations Act,
2006, Public Law 109-103, provides that credits and rcimbursements afforded for all upplicabie
general authorities and under speeilic project authority shafl sl exceed S100,000,000 for all
upplicable progrins and peojects in cach fiseal year;

WIHHREAS, the Government and the Non-Federal Sponsor desire to ender into an

agrectnent (hereinglicr the S Agreement™ for the provision of design and censtraction wssistance
[v fhe Froject,

WHEREAS, the Government and Non-Federal Sponsor have the full authority and
capability to perform as bereinafter set forth and intend to cooperale in cost-sharing and
finuncing of the Project in accordance witk the terms of this Agresment; and

WHEREAS, the Goyernment st the Non-Federal Sponsor, in conncction with this
Apreenient, desire 1o foster a partering sivategy and s working relationship between the
Government and the Non-Federal Sponsor through & mutoally developed formal stralegy of
commitment and comnwnication embodied herein. which creates an envitonment where trest and
teamwork prevent disputes, foster o cooperative hond between the Guvernment and the Non-
Federal Sponsor, und facilitale e soecosstul implementation of the Project,

MOW. THEREFORE, the Government and the Non-Federal Sponsor agres as tollows:
ABRTICLE 1 - DEFINITTONS

A The ferm “Frojeer shall mean the design and constrection of @ centralized arsenic
reatment tacility Tor two water wells serving the Town of Bematillo as geteralty deseribed in the
Scope of Warlk, dated March, 2008 and approved by District Engineer on May 21, 2008,

B, Fhe ferm “rotaf project costs™ shall mean the sum of all costs incurred by the Men-

Fideral Sponsor and the Government in accardanee with the terms of this Agreement that the
Pistriet Logincer determines ave direetly relaged to design and construction of the Profeet.
Subject to the provisions of this Agreement including audits conducted in accordance with
Articke X, C, of this Agreemend Lo delermine the reasonableness, sHocability, and allowability of
such costy, the terin shall include, hat is not necessarily lmited to: the costs of the Non-Federat
Sporsor’s pre-Agreentent desien work determined in sccordanee with Arficie TN, of this
Agresment, buk not to exceed & pereent of fefad constrnerion costs of the Projecy, the Non-
Federal Sponsars design costy incurred aller the offeclive date of this Avrcement; the
Government's costs of review in accordance with Article ILA L of this Agreement; the
Government's costs of preparation of envitonmental complisnce documeniation in seeoidgnee
with Arlicle LA 2, ofthis Apgreoment; the Govermment’s costs of inspestion in aceordanee with
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Article [LAG, of this Agreetnent; the Government's ensts of technical assistance in accordance
with Article [LA.E and Asticle ILA.6. ot this Agreement; the Non-Federal Sponsor’s and the
Croyvenvment’s eosts of investigations to identify the existence and extend ol hazardous substances
in aceordance with Ariicle XIV. AL and Article XIV. A2, of this Agreement; the Non-Federal
Sponsor's md the Governmient's costs of historic preservation activities in aceordance with
Artiele XVIL A, and Aadeele XVILB. of this Aprecment; the Non-Federal Sponsor’s construction
costs; the Non-Federal Sponsor’s supervision and administeation costs; the Non-Federal
Sponsor’s costs of identilicatton ol logat and institutional structures in accordanee with Article
LT of this Agreement not incurred pusuant to any olher agrecment (o the Profect, the Non-
Federal Sponsor's ansd the Government's costs of participation in the Praject Coordination Team
in accordance with Article V of this Agrecment; the Nom-Federal Sponsor’s costs of contract
cigpute sellioments or awards, the value of lands, easements, rights-of-way, reflocations, and
permil costs determined in accordance with Arlicle TV of this Agreement hut not 1o exceed 25
parcend of tatal project cosls; the Non-Federal Sponsor’s and the Government’s costs of audil in
accordance with Article X3, and Article X.C. of this Agreement; and iy other costs incumed by
the Government pursuant lo the provisions of this Agreament, The term does nol melude any
coats of activitics performed under uny other aprecment for the Profect; any costs for operation,
maintenance, repair, rehabilitation, or replacement of the Project; any costs of establishment and
maintenance of lepal and institutional structures in accordance with Article IL), of this
Agreament, any costs of betferaents, iy costs incured in advertising and awarding any
construction contracts prios te the elleclive date of this Agreement; any construclion costs
incurred prior to the effective date of this Agreement; any interest penally paid in accordance
with Article VEB.4. of this Asreement; any costs of dispute resolution wnder Article VI o this
Aprcemient; the Government’s costs for data recovery activities in accordanee with Article
X112, and Article XVILE. of this Apreement; or the Non-Federal Sponsor’s costs of
negolinting this Agreement.

C. The torm “perind af design und construction”™ shalt mean the time o the eftective
date of this Agreement to the date that constraction of the f'rofect is complete, as determined by
the Governmend, ar the date that this Agrectment is terminated in aecordance with Article ILE. or
Article XU or Article XTV.C. of this Agreement, whichever is earlier,

D. The term “kighwey™ shall mean amy highway, roadway, streel, ot way, including any
bridee thereof, that is nwned by a public entity,

[, The term “refocation’™ shall mean providing u functionally equivalent facility to the
owner ol u utilily, cometery, highivay, ratlroad. or public facitity when such action is authorized
in accordance with applicable legal principles of just compensution. Providing a functionalty
cquivalent tacility may take the form of alteration, lowering, raising, or replacement and
atlenciant demolition of the wifected facility or part thereot,

F. The term "befterment” shall mem a difference in the design or constraction of an
element ol the Projecs that results (rom the application of staadards that tho Govertumnent
determines exceed thuse that the Government would olherwise apply to the design or
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construtetion of that element. The termt does not include any design or construelion [or leatures
not inchuded in the Projeer as defined in paragraph A, of this Article,

(i The feom “ffreal vear” shall mean one year beginning on October 1 and ending on
Soptanber 30

I, The term “Federal program funds™ shall mean funds provided by a Federsl sgeney,
ather than the Department of he Army, phus any non-Federal contribation required as a matching
share therefor.

1. The term “sufficiens fvoice” shall mean submission of alt of the Tollowing three ilems:
{1y writlen ceriilication by the Non-Federal Sponsor to the Governiuent thiat it has made
specified payments to contractors, suppliers, or emplayees tor performance of work
accardance with this Agrecment, or a wrilten certification by the Non-Pederal Sponsor to the
Government ihat il has rgeeived bills from contractars, suppliers, or employees for perfoanaics
of work in aceordance with this Agreement; (2) copies of all relevant invoices and cvidenee of
such payments or bills received; and (3) a written request for reimbaursement [or the amount of
such spoeificd prymons or bilis received that identifies those costs that have been pard or will be
patie with Federnd program fiods.

). Uhe tenm “Seatfon 593 Program Linie” shall mean the amount of Federal funds
authorized to be appropriated for the Scetion 593 Program. Az ol the cifective date of this
Aprcomont, such amout is 550,000,000

K. The term “Secfion 102 Lini™ shatl mean the anneal limit on credits and
reimbursements imposed by Section 102 of the Eacrpy and Waler Development Appropriations
Act, 2006, Public Law 109-1013,

L. The term “pre-dgreestent design work” shall mean the work performed prior fo the
effective date of this Aprcement by the Non-Federal Sponsor that is direetly related o design of
the Project and hal was oot performed pursuant fo any other agreenment [ e Project,

M. The term “tetad construction custs of the Project” shall mean total project costs
minug; the value of lands, cosements, rights-oFway, and redocofions and the costs of permits
included in totad praject costs a3 determined in accordance with Artiele 1V of this Agreement;
endl the costs atlributalle to design ot the Prefecr included in rord praject costs as deterinined in
secordanee with Article ILC, and Article [N, of this Apreanent,

ARTICLE T - OBLIGATIONS OF THE GOVERNMENT AND
THRI NUN-FEDERAL SPONSOR

Ao Lising is funds, e Non-Federal Sponsor expeditiously shall design and construel the
FProjeet inaccordance with Fodoral laws, regoiations, and policies.




{, The Non-lederal Sponsar shall vequire all conleactors to whom il swards
design contracts 1o provide 30 percent and 100 percent destgn information to enable in-progress
review of the design, The Govamment may pariicipale in the review of the design ai cach stape
ot completion and way provide technical agsistance to the Non-Federal Sponsor on an us-needed
basis unttl the el of the perind of desfen and construefion, The Governmend shall perform
final review to verily that e design s complets and is noecessary [or the Projec. Unon
completion of design, the Non-Federal Sponsor shall furnish the Distriet Eagineer with copies ol
the comypleted desipn.

2, Using informadion developed by the Non-Federal Sponsor, the Government
shail develop and coordinate as required, an Envircomental Assessment and Finding of No
Significant [mpact or an Environmental bapact Stalement and Record of Deeision, as nceessary,
Lo mltm the public regarding the environmenial impacts of the Profecr in 2ccordance with the
Nationat Environmental Policy Act of 1969 (hercinafter “NEPA™). The Non-lederal Sponsor
shall not issue the solicitation lor the bl construction contract fir the Project or coinmenee
construction of the Mroject using the Non-Federat Sponsor’s own forces untt] all applicable
crivisnnmendal laws and regulations have been complied with, including, but not limited to
NEPA and Section 401 af the Federal Water Polludion Control Act {33 LLS.C. 1341).

3. The Non-Federal Sponsor shall obtain all perimils and licenses necessury lor
the design and construction of Lhe Profect and, in the cxercise of its rights and oblgations under
this Agreement, shall comply with all applicable Foderal, state, and locul laws, regulations,
ordinances, and policics including the laws and regulations specifted in Adicle X1 of this
Apresment. As necessary 10 ensure compliance with sueh laws, regutations, ordingnees, and
poticies, the Non-Federal Sponser shall include appropeiate provisions in ils conlracts for the
dexipn and construction of the Project.

4. "The Nom-Federul Sponsor shall afford the Govenvment the opportomity to
review s cotment an the solicitations for all contracts for the Profeet, including relevant pluns
and specifications, prior Lo the Non-Federal Sponsar’s issuanee of sueh solicitations. To the
extenl possible, the Non-Federal Sponsor shall afford the Government the oppottunity to review
and comment on all proposed contract modifications, including ehange orders. In any instance

where providing the Government with notification of & contract medification 1s not possible prior

1o execulion of (he contract modification, the Non-Federal Sponsor shall provide such
hatitication in writing at the eavliest dale possible. To the extent possible, the Non-Federad
Sponsor alse shall afford the Govermnicnt the opporimity to review and conunent on all contract
claims prior ko resolulion thereof. The Non-lederal Sponsor shall consider in good faith the
vorminients of the Gevernment, but the conlens of solicitations, awaid ol conlracts or
commencement of design or construetion using the Non-Federal Sponsor’s own lorees, exceution
ol enntract eaodifications, vegolution of contract elaims, and perfornnee of all work on the
Project shat] be exclusively within the control of the Non-Federal Sponsor.

S. At the time the Non-TFederal Sponsor furnishes s contractor with a notice of
acceptance of eompleted work for each conlract for the Profecd, the Nun-Federal Sponsor shall
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Fumiesh a copy thereod o the Govemmend,

6. The Goverrent may perform periodic inspections to verify the progress of
consiruction and that the work is being performed in & satisfactory manner. n addilion, the
Ceovernment may provide technical assistance to the Non-Federal Spansor on an as-needed basis
uniil the end of the period of design and construction, Farther, the Governinent shalt pertorm a
tinal inspection 1o verify the completion of construction of the entire Project or completed
porticn therent a5 the cage may be. The Non-Federal Sponser herehy gives the Governiment s
ripht to enler, al reasonable limes and in @ reasonable manner, upon property that the Non-
Federal Sponsor now or hereatter owns or contrals for the parpose of perfonming sucl
[ospections,

B. Tnaceordunce with Article 1T of this Agreement, the Non-Federat Sponsor shadl
provide all Jands, casements, and rights-ofCway, including those reguired for refocations, the
borrowing of wiaterial, and (he disposat of dredyped or excavated marenal, and shall perform or
ensure performance of all refocations that the Non-Federal Sponsor and the Govemment jointly
determing 4o he required or to he necessary for construetion, operation, and mainienance of the
Project. In addition, (e Non-Federal Sponsor shalt obtain all permils necesgary for construction,
esreration, and maintenance of the Prajee: on publicly nwned or controtled lands.

', The Government shall determine and inciude In forad profect costs my costs incurred
by the Non-Federal Sponsor that the District Bngincer determines are directly related fo design
and construction of the Projecr, subject o dhe conditions and limitations of this pavagraph,

I, Pursuani o paragraph ALB, of this Article, alb work perfoomed by tie Non-
Federal Sponsor fn the Profect is sulject to on-site inspection and detennination by the
Governinent thal the work was accomplished in a satistactory masner and is suitable tor
inclusion in the Prefect,

2. The Non-Federal Sponsor's costy for desipn and construction that may he
cligible for inclusion in ferf project costy shall be subject to an audit in accordance with Article
A0 of this Agreement Lo determine the reasonableness, sllocabilily and sHowability of such
cosls,

3. Mo costs shall be included in fora! project coses for any construction of the
Preject hat was performed prior fo complianee with all applicable environmental laws and
regulations, ineluding, bui not limited to NEPFA and Section 411 of the Federal Water Pollution
Control Act (33 LS. 13410

4. In the poerlomanes of 01l wark tor the Prajec, the Non-Vederal Sponsor mst
comply with applicable Federal fabar Jaws covering non-Federal constroction, ircluding, bl not
iiniled o, 40 U.S.C 3141-3148 and 40 U.8.C, 3701-370R (revising, coditying and enacting
without substantive change the provisions of the Davis-Bacon Act {formerly 40} U.8.0, 276a et
seg.j, the Contract Work Houry and Safery Standards Act {formerly 40 US.0 327 of seq.) und
the Copeland Anti- Kickhack Act (formerly 40 U.8.C. 276¢)), Notwithstanding any other
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proviston ol this Agrecmoent, inclusion of costs for constroction in totaf project costs 10ay be
withhell, in whole or in part, as a vesult of the Non-Federal Sponsor’s failure o comply with 1fs
obligations under these laws.

5. The Non-Federal Spensor’s costs [or desipn and construction that may be
eligible for inclusion in fotal praject costs pursuant lo this Apreement are not subtject 1o mteres
charges, nwor are they subjeet 1o adjustment to reflect changes in price levels bstween the time the
wirk is completed and the time the costy are included in fedal project costs.

6. The Government shall nod include in fotef profect costs any cogts pard by the
Nom-Federal Sponsor using Federal program fimds unless the Federal agency providing the
Federal postion of such tunds verifics in writing that expenditure of such tfunds for such purpose
i expressly authorized by Federal Taw,

I}, The Guvernment shell reimburse the Non-Federa] Sponsot, in accordance with Article
V1.B. of this Awrcement, the amount necessary so that (he Foderal conteibution towards reeal
project eosts squals 75 percent: however, any relmbursement by the Government is subject to the
gvnilability of funds and 1s limited by the Secfion 393 Program Limif.

E. Notwithstanding any other provision of this Agreeiment, Federal financial participation
in the Praject is limited by the following provisions of this paragraph.

I. As ol the clfective date of this Agreement, $31,534,000 of Federal funds have
heen provided by the Congress of the United States {liereinafter the “Congress™) for the Section
593 Drugram of which 8 100,000 is currently projeeted to be available for the Project. "The

Jovernment makes no comumilment (o request Congress to provide additional Foderal Tands for
the Scction 593 Proprum or the Projfect, Furthet, the Government's finaneial participation in the
Project 1s limited to the Federal funds thatl the Government makes available to the Praject.

2. In the event (i Government projects thal the amount of Federal funds the
Clovemment will make available to the Prajeers througl the then-current ffscal pear, oe the
aenaunt of Federal funds the Government witl make avatiable for the Profect through the
upcoming fiscaf vear, is not sulticient (o meet the Fedorat share of tofed profect costs and the
Federu] share of costs Tor data recovery activities in accordance with Article XVILD, and Article
XVILE. of this Agreement that the Clovernment projects to be incarred though the then-current
ar upeonting fiscal voor, 18 applicuble, the Government shall notify the Non-Federal Sponsor in
wtiling ol such insutficiency of funds and of the date the Government projects that the Federal
tunds that will have been made available o the Project will be exhausted.  Upon the exhaustion
of Pederal [unds made available by the Govermunent to the Profeet, the Governtnent's futare
porlormines under this Agrecment shall be suspended and the parties shall proceed in
accordance with Aricle XUELDR. of this Agreement. However, if the Government conmol make
available sufficient Federal funds 1o meet the Federal sharc of tore profect costs in the then-
current fisce! peer solely due to the Section 102 Limit, only the Government’s future performance
related to reimbursement pursuant to pacagraph D. of this Article shall be suspended.
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3. Ifthe Government determines that the totul amount of Federal funds provided
hy Congress for the Section 593 Program has reached the Seetion 593 Program Limit, and the
Covernment projects that the Federel Tunds the Government will make available to the Profecs
within the Section $93 Program Lindt will not be sufficiont to meel the Federal share ol totaf
profees costs and the Federal share of costs for data recovery aciivitics in aceordance with Article
XYL, and Article XVILE. of this Agreement, the Government shall notify the Non-Federal
Sponsay in wriling of such insufficiency of [unds and of the dete the Government projects 1hat
the Federal funds that will have been made available to the Profect will be exhawsted. Tlpoa the
cxhaustion of Federal funds made available by the Governtnent to the Profecs within the Section
593 Program Limit, (e parties shall terminate this Agreement and proceed in accordance with
Article XTI of this Agreement,

15, Duoring the perivd of desizn and constenetion, the Non-Federat Sponsor shall prepore
anel fumish e the Government for review s prapased Operation, Maintenance, Repar,
Rehubilitation und Replacement Manual (Beteinafter the “OMRR&R Manwal™). The fajlure of
the Nop-Federal Spousor to prepare an OMRR&ER Manual acceptuble o the Government shall
e relieve the Non-Federal Sponsor of its responsilulitics or operation, maintenance, ropair,
rehabiiitation, and replacemenl of the cntire completed Profecr, or any completed portion thereof
a8 the case may be, in accordance with the provisions of this Agresmont,

(3. Upon completion of constiuction and final inspection by the Government in
accordance with paragraph A.6. o thiz Article, the Non-tederal Sponsor shall operate, maintain,
repair, rehabilitate, and replace the entire Project, or a completed portion lhereot as the case may
he, in aecordance with Article VI of this Agreement. Further, after completion of all contracts
lor U Frofect, copies of all of the Non-Federal Sponsor’s Written Notices of Acceptance of
Completed Work for wll condracts For the Projeer thut have ot been provided previously shall be
mwovided to the Governiment,

. Unon conclusion of the period of design and constraetion, the Government shall
conducl an accounting, in accordance with Artiele V1L.C of this Agreement, and furmish the
results to the Non-Fodoral Spensor.,

L The Non-Federal Sponsor and the Governmient, in consultation with appropriote
Foderal and State officials, shall develop a facilitics or eegource protection and development plan.
Such plan shall include necessary desian, compietion of all necessary NEPA compliance,
preparation of appropriate engincering plans and specifications, preparation of an OMER&R
Manual, awd any other matters related to design and construction of the Projeer in accordance
wath this Agrcement.

I. The Non-Federal Sponsor shall identify, establish, aud maintais such legal and
institutional structures as are necessary (o ensure the effective long-term operation of the Profeer,
"The Non-Federal Spansor shall provide o the Government a description of such legal and
institutional struclures and such descriptions shall be inctuded in the OMRR&R Manuat preparcd
by the Non-Federal Sponser, The Non-Federal Sponsor’s costs of identification of such (cpat
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ardt tnstitutiona] structures shall be included in fofed project costs and shared in accordance with
the provisions of this Agreement, subject (o an aulit in accordance with Article X.C. ol this
Agrecment to determine reasonabiencss, allocabilily, and allowability of costs. The Government
shal! have no obligation under this Agreement for any costs af establishitent and maintenance of
such lepal amd tnsiitutionnd shucturcs.

K. The Non-Federal Spousor shall not use Federad program fintds to meet any of ils
obligations for the Projecs under this Agreement untess Lhe Federsl sgency providing the Federal
portion of such fimds verifies in writing that expenditure of sueh funds for such purpose is
expressly nuthorized by Fodoral law,

.. The Non-Federal Sponsor muy request the Covernment to sequire fandy, eusementy, or
rights-of-way or to portorm redocations for (he Profect on behalf of the Non-Federal Sponsor,
Such requests shall be In writing and shall describe the services requested to be performed or
provided. Ilin ils sole discretion the Government elects to perlonn or provide the requested
serviges or any portion thereot, it sball so notify the Non-Federal Sponsor in a wriling that scts
forth any applicable terms and conditions, which must be consistent wilh this Agreement. In Lhe
event of condlict between such a writing and this Agreement, this Agreement shatl control. The
Nom-Federal Sponsor shall be solely responsible for all costs of the services perforined or
provided by the Goveriment under this puragraph and shall pay all sueh costs in accordance with
Adticle VLD ol this Agrecment. Notwithstanding the scquisition of lands, essements, or rights-
of-way or performance of refocations by the Government, the Non-Federal Sponsor ghall be
responsible, as hetween the Government and the Non-Federal Sponsor, for any coats of cleanup
andl response in sceordunes wilh Article XEV.C. ot this Agreement,

M. Inthe event that the Non-Federsl Sponsor elects (o inelude betternrents in the design
or construction of the Profect during the peviod of desion and constriction, the Non-Foderal
Sponsor shatl notily the Government in writing and deseribe the betternrents 1t intends to design
artd construct. The Non-Federal Sponsor shall be solely responsible for alt costs dues o
Bedternients, including costs ssseciated with obtaining permits thevelor, and shali pay all such
coats without reimburseinent by the Govermment.

N. The Government shall determine and inelude in fofad profect cosis the reasonable
cosls incurred by e Non-Federal Sponsor for pre-dgreement design work, subject to the
conditions and limitations of this paragraph, that have not been incurred pursuant to any other
apicement for the Mrofeet but not to exceed & percent of fotaf construction costs af the Profect,
"T'he Non-Federal Sponsor in a tmely manncr shall provide the Government with such documents
as are sultcient to cnable the Government to determine the amount of costs to be included in
total profect costs tor pre-Agreement design work,

i, Pre-Agreement design work shall be subject to a review by the Government o
verify that the work was aceomplished in o sattsfactory manncr and is necessary for the Profect.

2. Where the Non-Federal Sponsor’s cost for completed pre-Agreeniont design
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werk 1s sxpressed as lixed costs plus a percentape of construction costs, the Non-Federal Spousor
shall rencgotiale such costy with its Architect-Engineer based on actual costs.

3. The Non-Federst Sponsor’s costs For presAgreement design wor that may be
eligible for inchusion in tored project coxts shall be sulject 1o an 2udit 0 accordance with Article
X.C. aof this Aprcement 1o determine the reasonableness, allocability and allowahility of such
Custs,

4, "The Non-Federat Sponsor’s costs for pre-Agreement design work that ey be
cligible for inclusion in tofaf project costs pursuant o this putagraph are nod subject to interest
vharges, nor arc they subjeet to adjustment to reflect changes in price levels betwoeon the time the
pre-dgrecment desten work was completed and the timc the costs are included in e profect
CrRLS,

5. The Government shall not include in fofal profect costs any costs Tor pre-
Agreement design work puid by he Mon-Federat Sponsor using Federal program fimeds unless
the Federal agency providing the Federal portion of such funds veritics in wriling that
cxpenditure of such funds for such purpose is expressly authonzed by Uederal law.

ARTICLE (1l - LANDS, BASEMENTS, RIGHTS-OF-WAY, RELOCATIONS,
AND COMPLIANCE WITH FUBLIC LAW 91-646, AS AMENDED

A, 'I'he Non-Federal Sponsor and the Government jointly shall determine the lands,
easemcnts, and rights-ofoway reguired for constroction, operation, and mygintensnee of the
Praject, inctading those regquired for sefocniings, the homowing ol matetial, and the disposalt ol
dredped or excavaled materinl. Upon reaching such determination, the Govermment shall provide
written contiemation (o the Non-Federal Sponsor theree! inchuding o description of the lands,
easements, und vighis-of-way jointly determined to be reguired. Prior to the issuance of the
solicitation (or cach contracl for construction of the Project, or prior to the Non-Federal Sponsor
incurring any financial obligations for construction of & portion ot the Praject using the Non-
Foderal Sponsor’s own forees, the Non-Federal Sponsar shall acguire all tands, eascinents, and
rights-ol-way the Non-Federal Sponsor and the Govermment jointly deternting the Nom-Fedoeral
Spomsor must provide for that work and shall cortify in writing to the Government that said
itorosts have been wequired.  Furthermors, prior ko the end of the periad of design and
eomstetreion, the Non-Federal Sponsor shall acquire all Tands, cascments, and rights-of-way
reguiredd fir construction, oparation, and mainienance of the Profeer, The Non-Federal Sponsor
sliad] cnsure that lands, ensements, and rights-of-way required for the Projeef and that were
provided by the Non-Federal Spomsor are retuined in public ownership for uscs compatible with the
authorized purposces of the Profect.

. The Non-Federal Sponser and the Governnient jointly shall determine the relocations
nccessary tor construction, operation, and maintenance of the Project, including those necessary
te enable the borrowing ol material or the disposal of dredged or excavated matenial. Upon
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reaching such determination, the Government shall provide wrilten canfirmation 1 the Non-
Federal Sponsor therend including a description of the refoctions jointhy detenmined to be
nccessary, Prior o the issvance of the solicitation for each confract for construction of the
{raject, or prior to the Non-Federal Sponsor incuming any linancial obligations for construction
ofa portion of the Praject using the Non-Federat Spensor’s own forees, the Not-Federal Spensor
shall propare or chistre the prepacation of plans and specifications {or, and perform or ensure the
performance of, all refocationy the Non-Federal Sponsar and the Guvemmenl jointly detenning
toy he necessary for thal work and certify in writing to the Government that said work has heen
porformed. Purthermore, prior to the end of the period of design and constriction, the Nou-
Federal Sponsor shall perform or engure performance of all refocations necessary for
construction, operation, and maintenance ol lhe Projecr.

(. The Non-Federal Sponsor shall comply with the applicable provigions of thwe Uniform
Relocation Assistance and Real Propedy Acquisition Policics Act of 1970, Public Law 91-640,
as amended (42 11.45.00 460 1-4655), and the Unitorm Regulations contained in 49 CF.[L Par 24,
in acquirtng lands, casements, and rights-of-way required for construction, operation, and
maintenanee af the Frofeet, including those required for refocations, the borrowing o material,
or the disposal of dredgped or excavated material, and shall inform all aftected prsons of
applicable benefits, policies, and procedures in connection with said Act,

ARTICLE TV - VALUE OF LANDS, EASEMENTS, RIGHTS-OF-WAY,
AND RELQCATIONS AND COSTS OF PERMITS

A, The Government shali include in foral profect casts the vaiue of the lands, easements,
and rights-of-way that the Non-Federal Spongor and the Govermiment jointly detenming inust he
provided by the Non-Federal Sponsor putseant ta Artiele 1ILA, of this Agreement and the value
of the refocations that the Non-Federal Sponsor and the Government jointly determine must be
performed by the Non-Federal Sponsor or for which it must ensurc pertoenance pursuant to
Article TILB. of this Agreement. The Government also shall include in totef project costs the
reasonable costs incurred by the Non-Federal Sponsor that are assoctated with obtaining permits
prsuant to Article LB, of this Agreeniend that are necessary for construction, operation, and
maintenanes of the Project on publicly owned or controlied lands. However, the Government
shall not include in tetad profect cosis the value of any fands, casements, rights-of-wiy, or
refocasions that have been provided previously as an item of cooperation for another Federal
project. Further, the Government shall not include in fofef project costs the value ol lands,
cascinients, rights-ol-way, or refocarions that were acquired or norformed using Federaf program
funds or the costs of obtaining pormits paid using Federaf program finmds unless the Fedoral
agency providing the Federal portion of such funds verifies in writing that reimbursement for the
value and costs of such ftems s exprossly authorized by Federal law, Finatly, no value or costs
of such items shall be included in toda! project eosts pursuant to this Articte, and no
reimbursement shall be provided to the Non-Federal Sponsar, for any valoe or eosts in excess of
25 porcent of foraf profect coxis,

13, 'V'he Non-Federal Sponsor in a timely manner shall provide the Government with such
1




documents as arc sufficicat to cnabte the Government to determine the valee of any contribution
provided pursuani to Article HLA, or Aricle HLB. of this Agreement and to determine the
reasonable costs incwrred by e Non-Federal Sponsor that are sssociated with obtaining permits
pursuant o Arlicle [1LB, of this Agreement. Upon teceipt of such dociments, the Goveriment in
a témely mannes sl determine e value of such contributions and the reasonable costs for
ohtainiog such permits and inclode in fored profect cosis the amount of such vatue and costs tha
does not exceed 25 pereent of total profect costs,

¢, For the sole purpose of determining the value to be incleded in fofef praject cosis in
accordance with this Agreement and except s otherwise provided in paragraph B, ol this Article,
the value of lands, easentents, and tights-ofway, including those required tor refocetions, the
horrowing of material, and the disposal of dredged or excavaled material, shall be the fair market
value of the reat property inlerests, plus cerlain ineidendal ensts of acquiring these inferests, as
determined in accordance wilh the provistons of this parageaph.

[, Dakes of Valuation. The tair market value of lands, cascinents, or rights-oloway
owned by the Non-Federal Sponsor on the effective date of thiz Agreement shall be the (aix
markel vaiue of such real property interests as of the date the Non-Federsl Spongor awards the
first constraction coniract for the Project, or, if the Non-Federsl Sponsor perforins the
construction using its vwn forces, the date that the Non-Federal Sponsor begins construction of
the Project. The fir markel vabuc of lands, easemeants, or rights-ot~way acgaired by the Non-
Federal Sponser afier the ellechive date ol this Agreement shall be the fair market walue of such
real property inferests at the time the interests are acguired.

2, General Valuation Proceduve, Except as provided in paragraph U3, or
aragraph C.5. of this Article, the fair market value of lands, easements, or rights-of-way shatl be
determined in accordance with i provisions of this paragraph.

i.” The Non-Federal Sponsor shall obtain, for esch real property inierest,
an appraisal that is preparcd by a qualilied spireaiser who is sceeptable o (he Non-Federal
sponsor and the Goveroment. The Non-Federal Sponsos shall provide # copy of each appraisal
to the Goversment. The appraisal most be prepared in accordance with the applicable mles of
just compensation, as specified by the Government. The thir market value shall be the amount
set torth in the Non-Federal Sponsor'’s appraisal, i such appraisal is approved by the
Government, In the event the Governnient does not approve the Non-TFederal Sponset s
appraisal, the Non-Federal Sponsor muy obtain a second appraisal, and the thir market value shal
he the amount set fovih in the Non-Uederal Sponsor's second appraisal, if such wppraisal is
approved hy the Government. In the event the CGovernment does not appeove the Non-lederal
Sponsor’s second appraisal, the Non-Federal Sponsor chomses not 1o obtain g second appraisal,
or the Non-Federal Sponsor does nol provide the tirst appraisal as regmived in 1his paragraph, B
Government st obiain an appraisal, and rhe fair market value shall be the amount set forth in
fhe Government®s appraisal. il sueh appraisal is approved by the Non-Federal Sponsar, In the
event the Non-Faderal Sponsor docs not approve the Cioversment's appraisal, the Goversinent,
after consultgtion willl the Non-fFederal Sponsor, shall consider the Govermmient’s ind the Non-
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Federal Spumsor™s appraisals and determine an amount based thereon, which shell be deemed to
be 1he fair markel vajue.

b. Where the amount paid or proposcd to be paid by the Non-Federal
Sponsor for the real property interest exceeds the amount determined pursuant to paragraph
C. 2., ol this Article, the Govermmont, at the ceguest of the Non-Federal Sponsor, shall consider
il factors eelovand to determining fair market value and, in its sote diseretion, afier consultation
with the Non-Federal Sponsor, may approve i writing an artowl greater Uhan e amaount
determined pursusnd do paragraph C.2.a. of this Arficle, but not to exceed the amount actually
paid or proposed te be paid, i the Govermnent approves such an amount, the faic market vatue
shall be the lesser of the approved wmeunt or the smount paid by the Non-Federal Sponsor, bul
no fess than the amount dotermined pumsuant to paraeraph C.2.a. ol {hig Article.

3. Eminent Domain Yaiuation Procedure, For lands, easements, ot righls-ol-way
aequired by eminent dominn proceedings instiluled alter the effective date af this Agrecment, the
Nom-Federal Sponsor, prior to matituting such proceedings, shall submit to the CGovermment
notitication in writing ol its intent 1o institute such procecdings and an appraisal of the specific
eeatl property interests 1o he acquired in such proceedings. The Government shall have 60
calendar days aller receipt of such a nolice and appraisal within which to review the uppraisal, it
nnt previously approved by the Government inowriting,

a, [f'the (Government previotsly has approved the appraisal in wriling or
if the Government provides wrillen approvat ol, or takcs no action on, the apprinsat within such
o) dlay period, {he Noa-Federal Sponsor shall use the amoont sed fortl in such appraisal as the
estimate of just compensation for the perpose of instituting the cminent domain proceeding.

b. If the Governnent provides weilten disapproval of the appreisal,
tncluding the reasons for disapproval, within such 60 day perod, the Guvernment and the Non-
Foderal Sponsor shall consult in good faith to promptly reselve the issucs or areas of
disagresment that are identified in (he Guvernment's written disapproval. 1f, alter such good
fuith consublation, the Government and the Non-Federal Sponsor agree as 1o an appropriate
amovat, then the Non-Federal Sponsor shall use that amouil as the estimate of just compansation
for the purpase of instituling the eminent domain proceeding, 1, afler such pood faith
comsuliation, the Governmtent and the Non-Fedetsl Sponsor cannot agree as 10 an appropriate
amount, then the Non-Federal Sponsor may usc the amouat set forth in its appraisal as the
estimate of just compensation Lot the purposc of instituting the eminent domain proceeding.

. bor lamds, easemends, or riphts-of-way acquired by eminent domain
proceedings instiluled in aceordance with paragraph C.3. of this Article, fair market value shall
be either the amoant of the court award for the real property interests taken. lo the extent the
Non-Federal Sponser and the Govemment jointly determined such interests are required for
construction, operation, and matntesance of the Project, or the smount of any stipulated
setllement or povtion (hercol that the Government approves mwriting,
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4, [ncidental Costs. For lauds, easements, o rights-od-way acquived by the Non-
Federzl Sponsor within a five year periad preceding the effective date of this Agreement, or at
any tnne afler the effective date of this Agreement. the valuc of' the interest shat] include the
documenied incidental costs of acquiring the interest, as determined by the Gevernment, subject
to an audit in accordance with Anicle X.C, of this Agreement to determine reasonableness,
allocability, and allowability of cosis. Such meidentat costs shail include, but not necessarily be
limited to, closing urd fitle costs, appraisal costs, survey custs, atorney’s foes, plat maps,
mapping costs, aetual amounts expended for payment of any retocation assistance bonelils
provided in accordance with Artiele 1L.C. of this Agreement, and other payments by the Non-
Federal Sponsor for ilems that are generally recognized as compensable, amd required {o be paid,
hy applicable state law due to the acquisition of a real property interest in accerdance with
Article 11 of this Agreement. The value of the inlerests provided by the Non-Federal Spomsor in
accordance with Article TILA. of this Agreement shall also include the documented costs of
oblaining appraisals prepared for review by the Governmend pursuant (o paragraph 2.4, of this
Article subject to an audit in accordanee with Article X.C. of this Agreement to determine
reaguiebleness, allocability, and allowabilily of costs,

5. Waiver of Appraisal. Bxcept as required by paragnaph C.3. of this Arcticle, the
Ciovernment may waive the reguirement for an appraisal porsuant to this paragraph iFi
determines that an appraisal is unnceessary because the valuation is uncomplicated and that the
estimated fajr market value of the real properly interest i §10,000 or less based upon a review ol
available data. Inosuch event, the Government und the Non-Federal Sponsor niast agree in
wiiting o the value of such real property interest in an amount not in exeess ol § 10,000,

D Aller consultation with the Non-Federal Sponsor, the Governihent shall determine the
value of refocations in accordance with the provisions of this paragraph.

1. Fora refocarion other than a féglnvay, the value shall be anly thal portion of
refocetiion costs that the Govermment determines is necessary o provide a functionatly equivadent
tacility, reduced by depreciation, as anplicable, and by the salvage value of oy removed tiems.

2. Fora relocation of a highway, the value shall be only that portion of refocation
costs that would be necessary to acemuoplish e refocafion m accordance with the design
gtandard thal the Stade af New Mexico would apply under stmilar conditions of geography and
traftic load, redaced by the salvage value of any removed ttoms.

3. Refoeution costs shall include, but not necessarily be Bmited to. actua] costs of
perlorming the refocaiion; plamning, copiccering and desipn costs; stpervision atd
adnunigiration costs; und documented incidentai costs assaciafed with performance of the
refocadtion, as detormimed by the Govermment, Refocation costs shall aot include any cosls duc o
befterments, as determined by fthe Govermment, nor any sdditional cost of using new malerial
when suitable used material is available, Relocation costs shall be subjedt to an audit in
aceordance willl Article X.CL of this Agreement to detormine reasonablencss, allocability, and
atlowability of costs,
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4. Fhe vatuc to be ineluded in fofal profeet costs Tor refocations performed within
the Project boundaties ts subject Lo satisfactory complianee with applicalde Federal labor laws
covenng non-Federal construetion, including, but not limiled to, 40 US.C. 3141-3148 and 40
1.8.C. 3701-3708 (revising, coditying and enacting without substantive change the provisions of
il Davis-Racon Act (formerly 40 U_8.C. 276a ot seq.), the Contract Work Hours and Safety
Standards Act {formerly 40 1U.S.C, 327 ¢ sey.) and the Copeland Anti-Kickback Act {(formerly
40 1,8.C, 276e)). Notwithstanding uny other provizion of this Agreement, inclusion of the value
o refocations in tedad project costs may be dended, in whole or in part, a8 a result of the Non-
Federal Sponsor’s failure fo comply with its obligations under these jaws,

E. Where ihe Govermnend, on belalf of the Non-Federal Spensor pursuant to Arlicle [LL.
of this Agreernen, acquires lands, casements, or rights-of-way or performs refocations, the value to
b included in tofal project costs in accordance with this Agrecment shalt e (he costs of such
work perfbrmed or provided by the Government that are paid by the Non-Federal Sponsor in
aecordance with Aricle V1,13, of this Apreemnent, In addition, Ui value o be included in fofef
project casts i accordatice with this Agreement shall include the documented costa incurved by
the Not-Federal Sponsor in accordance with the terms and conditions agreed upon in wriling
pursuant (o Arlicle ILL. of this Agreement subject {o an audit in accordence with Article X.C. of
this Agreement Lo delermirte reasonableness, allocabilily, and allowability ol costs,

F. The Government shalt inchude in foral praject eosty the ressomable costs incurred by
the Non-Federal Sponsor pursuant to Article 1LB. of this Agreement that are associated with
ohtaining pennits necessary for construetion, operation, and maintenance of the Froject on
publicly owned or controlled lands, subject 10 an audit in accordance with Article X.C. of this
Agreoment to detenmine reasonableness, allocability, and allowability of costs,

ARTICLE ¥V - PROJECT COORDINATION TEAM

A. To provide for consistent and eflective communication, the Non-Tederal Spansor and
{he Governmenl, rol fater than 30 calendar days aller the effective date of this Agreement, shall
appoint named scnior representalives o a Project Coosdination Team. Therealler, the Project
Coordination Team shall meet regolarly until the end of the period of design and constructian.
‘The Government™s Projest Manaper and o counterpart namedd by the Non-Federal Sponsor siall
co-chair the Project Coordinatinn Team.

B. The Governmont's Project Manager and the Non-Federal Spongor’s counterpart shadl
keep the Project Coordination Team inforticd of the propress vl design and construction and of
significant pending issues and actions, and shall scek the views of the Project Coordination Team
on matters that 1he Project Coordinetion T'eam generally oversecs,

. Until the end of the period of design and construction, the Project Coordination Team
shall generally oversee the Project, including matters velated to: design; completion of &l
necessary NEPA coordingtion; plans and specifications; scheduling; real property and refocafion
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reguireinents; real property acguisition; contract awards und modifications; eontracl costa; the
application of and complinnce with 40 ULS.C. 3141-3 148 and 40 U.8.C, 3701-3708 {revising,
codifying and coacling withoul substantive change the provisions of the Davis-Bacon Act
{tormerly 0 U.5.C. 2768 ¢7 seq.}, the Contract Work Hours and Safely Stadards Act tFormarly
40 U180 327 ef seg.) and the Copeland Anti-Kickback Act (formerly 40 US.CL 2700y} for
redocations and the consiructivon portlion af the Profect, the invesligations to identiiy the existence
] extent of hicardous substatiecs in aceordance with Aricle XIV. AL ot this Ayreement; historic
preservalion activities in accordance with Article X VI of this Apreement; Lhe Government's cost
projections: {inaf inspection of the entite Project or completed portions thereof as the cose may
be; preparation of the proposed OMR &R Manual; anlicipated requirements and needed
capabilitics for perfonnance of operarion, maintenance, repair, relabilitation, and replacement of
the Projeet including isssance of penmits; and othet matters relaied o the Profect. This oversighl
of the Profect shiall be consistent with & project inanagement plan developed by the Goverment
and the Non-Foderal Sponsar.

3. The Project Coordination Team may make recommendalions to the Non-Federal
Sponsor on matters relared to the Project that the Project Coordination T'ewm generally oversees,
including suggestions io avoid potential sources ot dispule. The Non-LFederal Sponsor in good
taith shall consider the recommendadions of the Projeet Coordination ‘Team. The Non-Iederad
Spotisor, having the legal authoity and responsibility for design and conslruction of the Fraject,
has the diserction to accept or 1eject, in whale or in part, the Project Coordination Team™s
recommendations cxeept us otherwise reguired by the pravisions of this Agreement, including
cormpliance wilh applicuble Federa), Siate, or bocal laws or regutations,

E. 'The Non-Federal Sponsor’s costs of parttcipation in the Project Coowndmation Team
shall be included in fofed profect costs and shared in secondance with the provisions of this
Agreement, subject fo an audit in accordunce with Article X.C. of thiz Agreement to detering
reasonablencss, altocability, and altowability of costs, The Government's costs ol participation
in the Froject Coordination Veam shall be included i totad project costs and shared in
accordance with the provigions of this Agrecment,

ARTICLE VI - METHOD OF PAYMENT

A, The Non-Federal Sponsor shall provide the Govermmend with such documents as are
sutficient to eaable the Government to maintain current records and provide to the Non-Feleral
Sponsor cugrent projeelions of costs, fnancial obligations, contributions provided by the partics,
e value imcludhed in fofed profecd costy ol lands, casements, nghis-ofoway, refocations, and
penmit eosts determined in aceordance with Article 1Y of this Agreement, and the costs included
in foied project casts oy the pre-Agreemens design work determined in accordancs with Article
[LN. of thiz Agprecment.

i As ot the effective date ol this Aprevment, fotef project costs e projected to
he 52,500,000, the Goverment’s share of fofal project costs 1s prajecied 1o be $1,875,000; the
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Non-Federal Sponsoc’s share of fodd profect costs is projected to be 3625,000; tatal projeci costs
to be incurred by the Coversment ave projecied to be $100,000; rofaf project costs 1o be incurred
by the Non-Federal Sponsor vre prijected lo be $2.400,000; total reimbursements in accordance
with paragraph B.2. of this Article arc projected 1o be $1,775,000; the value inctuded in total
preject costs of bands, easements, rights-of-way, refocations, and permit costs detennined in
accordance with Article TV of this Aprcoment is projected Lo be 30 the costs moludod in roral
grufect costs tovthe pre-Agreenient design work detemined in accordance with Adicle ILN. of
this Aprecnicnl are prajected L be §200,000; the Government's shave of linancial oblisations for
data recovery activitios porsuant 1o Article XVILE, of this Agreoment i projecied to be 505 the
MNom-Federal Sponsor’s share of financial obligations for data recovery sotivities pursuant Lo
Arlicle X¥ILE. ol this Agresment s projected to be $; and the Government's tntal financial
obligstions to be ineurred tor acyuisition of lunds, egsements, or righls-of-way or performance of
relacafions lor the Project om behall ol ihe Non-Fodoral Sponsor and the Non-Federal Sponsorts
vontribution of {lnds Lor such obligations required by Article 1L, of this Apresment are
projected o be B These atmounts are cstinates subject to adjustnent by the Governmend, atter
consultytion with the Non-Tederal Sponsor, and are not lo be construed as {he toal financial
responsililitics of the Govemment and the Nog-Federnl Sponsor,

2. By Seplember 2008 snd by each quurterly anniversary thercof untd the
comclusion of the period of design aid constraction and resolution of ull relevant clatms and
appeals and cminent domain proceedings, the Governmen( shall provide ihe Non-Federal
Sponsor with a report setfing forth all contributions provided to date and the currcat projections
of the {ollowing: fefal project costs; the Govemment’s share of tetaf profect costs; the Non-
lederal Sponsor’s share of totaf profect cosis; tefad project costs incwrred by the Govermment,
totail project costs incurred by the Non-Federal Sponsor; total reimbursements paid to the Non-
Federal Sponsor; the vatue included in rotald project costy of lands, easements, rights-of-way,
refocasions, and permit costs determined in accordance with Article £V of this Apreement; the
costs included in tetaf praject casts ot the pre-Agreement design work delermined in aceordance
with Article LN, of this Aprcement; the Govemnment's share of financial obligations for data
recovery activities pursuant 1o Article XVILE. of this Agresment; the Non-Federal Sponsor’s
share of linancial obligations for data recovery ackivities pursuant to Asticle XYILE. of this
Agreement; and the Government's 1otat financial obligations to be incurred {or acquisition of
lands, ensements, or ights-ofoway o patormance of relocarions for the Project on behalf ol the
Nou-Federal Spensot and the Non-Pederal Sponsor’s contribution of funds for such obiigations
requitett by Article BLL. of this Aprecment.

B. The Governmend, subjeel 1o the availability of funds, shall reimburse the Non-Federal
Sponsar, in aecordamee with the provisions of this paragraph, the amount required pursuant to
Article H.D. of this Agrecment.

I. Perindically, but nol more lreguently tha once every 30 calendar days, the
Non-Federat Sponsor shall provide the Government with a sufficient invedce for costs the Noa-
Federal Sponsor hag incurred for the Project,




2. Upan receipt of such sufficfent invoice, the Government shall review the costs
identified therein ond shall determine: () the amount to be included in toraf prajeer costs, subject
Ly the limitations in Asticle (L0 of this Agreement; (b) the (otal costs incurred by the parties 1o
date {including {he value of lands, casements, rights-of-way, and refocarions. and the costs ot
potmits determiined in accordance with Articte 1V of this Agreement); (¢) cach party’s share of
foted project costs and the costs of data recovery activities in accerdance wilke Avticfe XVILE, of
this Agreement incurred by the partics to date; (d) the costs mewrred by each party to date; {e) the
total amount of reimbursements the Covermment hus made to date in accordance wilh s
paragraph; (I} the balance of Federal 1unds available for the Praject, as ol the date of such
revicw: {23 the amount of reimbursement, iF sy, due to the Non-Federal Sponsor; and (hy the
amownt that actually will be paid to the Non-Federal Sponsor (hercinafier the “payment amount”)
if e 2amound of reimbursement detertnined above canaot be fully paid due o an insutficiency of
Federal funds o the lintitations of the Seetion 393 Progrean Limit or the Section 1012 Limit,

3. Within 3¢ calendar days after receipt of the sufffcien: imveice provided in
accordance wilh paragruph 3.1, of this Arlicle (hereinaller the “payient perind™), the
Govermunent shall: firnish the Non-Federal Sponsor wrilien notice of the determinations made in
aeeordance with paragraph B.2. of' this Articke; provide an explanation, if necessary, of why the
payment ancunt is less than the amount of reimbursement determined due to the Non-Federal
Sponsor; and make s payment 0 the Non-Federal Sponsor coual to the payitent amount,

4, If the payment amount is net paid by the end of the paymend perind, the
designated payvment atfice shail credit ta the Nop-tederal Sponsor’s aceount an interest penalty
on the payment ameunt, without request from the Mon-Federal Sponsor. Unless prescribed by
other Federal aathoridy, the interest penalty shall be of the raie established by the Secrelary of e
Treasuey under Seclion 12 of the Contract Disputes Aclof 1978 (41 U.S.C. 611} that s in offect
o the Birst day after the end of the pavinent poriod,

g, The inderesi penally shall acerue daily from the fiest day afier the end of
the payment perivd tlrough the date on which the payment is made, Aceruals shall be
compounided al 30 calendar day intervals touel the date on which the payment is made.

b The interest penally shafl not acerog, nor be compounded, during
guspension ol all of the Govermment's future pertormance or ducing suspension of only the
Government’s future perfonmance w provide reimbursement, Further no interest penalty shail
acerue, not be compounded, upon termination of this Apreeiment under Article XTT ol this
Apresment.

(. Upon conclusion of the peviod of design and constricrion and resotution of all retesant
claims and appeals and emitent dontain proceedings, the Govermment shall conduct o finad
accounting and furnish the Non-Federsl Sponsor willy writlen notice ol the resutes ol such final
decounting. 16 outstanding relevanl claims and appeals or eminent domain proceedings prevent o
tinal accounting from heing condugled in a sintely mammer, the Government shalt conduct an
interim nccounting and furnish the Non-Federal Spunsor with written notice of the results of such
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Interim accounting, Once all outstanding relevant elaims and appeals and eminent domate
proceedings are resolved. the Governiment shall amend the inforim accounting to compete the
final accounting and turnish the Non-Federat Sponsor with wiitten notice of the resulls of such
{tnul weeounling. The interim or finu] aceounting, as applicable, shall detennine fodef profeet
costy and the costs of any data recovery activities. In addition, lor each set of costs, the interim
or final aceounting, as applicable, shall determine sach party’s required share thereot, and each
party's todal contributions thereto ay of the date of such agcounting.

{. Should the inlertn or fnal accovuting, as applicable, show that the
Government’s total required shares of toted project costs and the costs ol any ditta recovery
activities exceed the Govemmment’s total contributions provided thercto, the Government, no later
that 90 calendar days after completion of the interim or final accounting, as applicable, shall
make a payment to the Nem-Federal Sponsot, subject 1o the availability of funds and as limited by
the Section 393 Program Lint and the Section F02 Lisft, in un wnouni equal 1o the difference.

2. Should the interim o finad aceounting, as apphicable, show that the tolal
eontributions provided by the Government for retaf project costs and the casts of any datu
recovery activities exceed the Government’s tolul required shares thereof, the Non-Federal
Sponsor shall refund the excesy amourt 1o the Government within 90 calendar days of the date of
complelion of such accounting by delivering a check payable to "FAQ, USAED, Albuguerque™
ta the District Lngineer or by providing an Electronic [unds Transfer in accondance with
procedures established by the Governtient. 1o the event the Government is due a refund and
fumds mve nol available 1o refund the excess to the Government, the Non-Federal Sponsor shall
seek such appropriztions as are necessary to make the relund.

13, The Nem-Federal Sponsor shall provide the condtibution of funds required by Article
[1.1.. of this Agreement for acyuisilion of lands, easements, or rights-of-way or perfonmance of
refocaiions Tor the Project on behalf of the Non-Federal Spensor in aceordance with the
provisions of this paragraph.

b. Nut less thant 60 calendar days prior to the scheduled date for the first financial
obligalion for acquisition of lands, easements, ot rights-of-way o perlbrmance of refocations lor
the Profect on behall of the Non-Federal Sponsor, the Government shall notify the Non-Federal
Sponsar in writing of such scheduled date and of the ful] amount of funds the Govermunent
determines to be reguired from the Non-Federal Sponsor to cover the costs of such work, No
Taler than 30 calendar days prior to the Government incurdng any financial obligation for
acquisition of lands, ensements, ur rights-of-way or performance of refocations for the Profecs on
behalf of the Non-Fedorat Sponsor, the Non-Federal Sponsor shall provide the Governnent with
the full umoent of the fands required ko cover the costs of sueh work by delivering a check
mayablc to “FAD, USAED, Albuguerque™ (o the District Engineer, or verifying to the satislaction
of the CGovernmeni that the Nun-Federal Sponsor has deposited the requived unds in an escrow
or pther aceount acceptable to the Governiment, with interest aceruing, 1o the Non-Federal
Spongor, or by presenting the Goveninent witl an irrevocable leter of eredit uoceptable to the
Government fur the required funds, or by providing an Blectronic Punds Transfor of the required
findy in aceordance with procedures established by the Government.
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2. The Government shall draw from the funds provided by the Non-Federat
$ponaor such aums as the Gevernment deems necessary (o cover the Governament’s financial
obligations fur acquisition of tands, casements, or vights-of-way or perfommance of relncations
for the Projeet on behalf of the Non-Federal Spunsor as they arc incurred. 10ai any time the
Ciovernment determines that the Non-Federa] Sponsor must provide adilitional Tunds to pay for
such work, the Government shall nolify the Non-Federal Sponsor in writing o1 the additional
funds required and provide an cxplanation of why additional funds are required. Withim 30
calendar days from reecipt of such notice, the Nen-Federal Spoasor shall provide the
Crovaormment with dha full amomt of T additional required funds thraugh sy of the payment
mechanising specilied in paragraph D1, of this Article,

3. At the time the Covernment conducts the inlerim or final accounting, as
applicable, the Guvernment shall conduet an accounting of the Government’s financisl
ohligations incurred for acquisition of fands, gasements, of rights-of-way or perfinmanee of
redocationy Tor the Project om behall of the Non-Federa! Sponsor and furnish the Non-lederal
Sponsoe with wrilten nolice ol he results of such accounting, £ outstunding retevant elaims and
appenls or eninent domain procoedinges prevent a final accaunting of such wark tfrom being
cimuducted i a timely manner, the Government shall condeect an interim accounting of such work
and fumish the Nen-lederal Sponser with written notice of the results of such ineerim
accounting. Onee all sutstanding relovant claims and appeals and eminent domain proceedings
are resobved, the CGovernment shall amend the interim accounling o comuplcte the final
aceounting and furnish the Non-Federal Sponsor with written notice of he resalls of such final
accounting. Such inlerdm or Anal accounting, as applicable, shall determine the Govemmend's
tolal financial obligntions for acquisition of lands, easements, or rights-of-way or perfonnance of
relocations for the Project an behall of the Non-Federal Sponsor and the Mon-Feceral Sponsor’s
contnbution of funds provided thereto as of the date of such accounting,

8. Should the interim or final accounting, as applicable, show thal the todal
obligalicns for acquisition of lands, easements, or rights-nf-way or performance of refocations
lor the Project on hehalt of the Non-Federal Sponsor esceed the total contribution ef funds
provided by the Non-Federul Sponsor for such waork, the Non-tederal Sponsor, no later than 90
culendar days afer receipt of written notice from the Governtent, shall make a payment to the
Govermiment i an amount equal to the diffcrence by delivering a check payable 16 “FAQ,
USAED, Atbuguerque” o the Disbrict Engineer or by providing an Electronic Funds Trunsier in
accordance with procedures established by the Government,

b. Should the interim or fingl acenumting, as applicable, show that he
total contribution of funds provided by the Non-Federal Sponsor for acquisition of lands,
casements, or riglts-of-way or performance of refocations for the Profect on behalt of the Noo-
Federal Sponsor exceeds the total ebligations for such work, the Government, subject to the
aveilubility of funds, shall refund the excess amount to the Won-Foderal Sponsor within 90
calendar days of the date ol tompletion of such accounting. In the event the Non-Federal
Sponsor is due a relund wnd funds are nel available o refund the exeess amount to the Non-
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Federal Sponsor, the Governmienl shall seck such appropriattons as are necessary to make the
risfung,

ARTICLE VI - DISPUTE RESOLLITION

Ax a condition precedent 1o a party brinping any suit for breach of this Agreemenl, that
party tnst st notify the other patty o writing of the natute of the purporied hreach and seek in
pood faith to resolve the dispute through negotialion. EF the partics cannot reselve the dispulc
through negotiation, they may agree lo a mulualty acceptable method of nen-binding altemative
dispute resolution with a qualificd third party acceptable fo both parties. Uach parly shall pay an
cejual share of any costs far the services provided by such a third party as such costs are ineurred,
The existence of a dispute shall not excuse the parties trom performance parsuant to this
Agreainent,

ARTICLE VI - OPERATION, MAINTENANCE, REPAIR, REHABILITATION,
AND REPEACEMENT (OMRRE&R)

A. Upon completion of conslruetion and final inspection by the Govemnment in
accordance with Article ILA.6. of this Agreement, the Non-Federal Sponsor, pursiant 1o Article
1163, of this Agreement, shall operate, taintain, repair, rehabilitate, and replace the entive
Projeet, or a completed portion thereot as the case may be, at na cost to the Governmerit. The
Non-Federal Sponsor shall condued its operation, maintenance, repair, rehabilitation, and
replacement responsibifities in a manner compatiblc with the Froject s authorized purposcs and
in aceordance willt specific directions preseribed by the Government in the intenm or tinal
OMRR&R Manual and any subsequent amsndments thereto,

B. The Non-Feeral Sponsor hereby gives the Government a right to enter, at reasonable
times and in o reasonable mantker, upon property that the Non-Federaf Sponsor now ar herealter
ows or conliols foF aecess (o the Projeet for the purpose of inspection, i the Government
determines an inspection to be necessary. I an ingpection shows that the Non-Federnl Sponsor for
any reasot is tailing to perform its obligations uncer this Agreement, the Government shall send a
written nolice describing the nen-performance lo the Non-Federal Sponsor.

ARTICLE IX - HOLD AND SAVE

Subject to (he provisions of Article XX of this Agreement, the Non-Federal Sponsor
shall hold and save the Govermment free from all damages arising from design, construetion,
operation, mainfenance, repair, rehabilitation, and replacement ol e Profect and any
bedterments, except for damages due (o the Tault or negligence of the Govemment or is
combrastors,




ARTICLE X - MAINTENANCE QOF RECORDS AND AUT

A. Not later than 60 calendar days afler the effective date of this Apreement, the
Government and the Non-Federal $ponsor shall develop procedures for keeping books, recornds,
docunients, or other evidence pertaining to costs snd expenges incinred pursuand to this Agrecment,

These procedures shall incorporate, and apply as appropriate, the standards for financial
manapement systems set forth in the Unifbem Administrative Regquiremetts for Grands and
Cooperative Apreements to State and Loval Governmants at 32 C.FR. Section 33.20. The
Governntent and the Non-Federal Sponsgor shall maintain such books, records, docurments, o other
evidence in seeordunee with these procedures and for a minimuin of three years alter completion of
the aecounting tor which such books, records, docmmnents. o other evidence were reguired. To the
extent pemmitted under applicable Federal Jaws and regutations, the Government and the Non-
lfederal Sponsar shall each allow the other (o inspeel such books, records, doctiments, or vlbwr
evidene,

B. In accordance with 32 C1 R, Section 33.26, the Non-Hederal Sponsor is responsible for
complying with the Single Audit Acl Amendments of 1996 (31 US.C. 7501-7507), ay trplementid
hy Otfce of Management and Budget {OME) Cireular No. A-133 and Departmenl ol Detense
Dircetive 7600.1¢. Upon regucst of the Non-Federal Sponsor and to the extend permitted under
applicable Federal laws and regulations, the Government shall provide to the Non-lederal Sponsor
anit independent aeditors any information necessary fo enable an audit of the Non-Federul
Spomsor’s selivilics under this Apreement. The costs of sy non-Federal audits perfonmned in
aceordance with this paragraph shall b atlocated in accordance with the provisions of OMB
Circilarg A-B7 and A-133, and such costs as are allocated (0 the Preject shall be included in doretl
prefect costs and shared m accordancs witl the provisions of this Apreement.

¢, Tnaccordance with 31 US.C, 7503, the Government may conduel audits in uddition 1o
any audit that the Non-Federal Spansor is reguired ta conduct under the Single Audit At
Amendments of 1996, Any such Govermment audity shall be conducled in accordanee with
Government Awliling Standards and the cost principles in OMB Cirealar No. A-87 and other
applicable cost prineiples and regulations, The costs of Government audits peeformedd i
avcordance with this paragraph shall be included in sotal project costs and shaved in accordance
with the provisions of this Agroement,

ARTICLE X1 - FEDERAL AND STATE LAWS

in the cxercise of thetr respective rights anel obligaitons under this Agreeurent, the Non-
Federal Sponsor and the Government shall comply with all appticabte Federal and State lvws and
regutations, meluding, but not imited to; Section 601 of the Clvil Rights Act of 1964, Public
Law 88-352 (42 U.S.C. 2000d) and Depariment of Defense Directive 5300.11 1ssued pursuant
thereto; Ammy Regulation 600-7, entitted *Nondiscrimination on the Basis of Handicap in
Programs aml Activities Assisted or Conducted by the Departroent of the Army™; and ali
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applicable Federul labor skndards requirements inclading, bul not Hmited to, 40 0.5.0, 3141-
3148 andd 40 ULS.CL 3701-3708 (revising, codifying and enacting without substandive change the
provisions of the Davis-Racon Act {formerly 40 U.8.C. 2764 ef seq.}, the Contract Work Hours
and Safiety Standards Act (formerTy 4001.5.C, 327 of seg.) and the Copeland An-Kickback Act
{tormcrly 4 U8.C. 2768a)).

ARTICLE XII - RELATIONSHIP OF FARTIES

A Inthe exercise of theit respective rights und obiigations under this Agreement, the
Ciovermument and the Noo-Federal Sponsor each act tin an independent capacity, and neither is to be
considered the otficer, agent, or emplovee of the other,

B. In the exercise of its vights and obligations under tlus Agreement, neither party shal
provvide, withoul te consent ol the othor party, any contractor with a release that waives or purporls
to waive any rights the olher party may have Lo scek relied or redress apainst ghat combractor cither
pursuant ko any cause of action that the ether party nuay have or for vicdation ol any law,

ARTICLLE X[ - TERMINATION OR SUSPENSION

A. Wal any time the Non-Federal Sponsor fails to fulfill its oblipations under this
Agreement, the Assislot Secretary of the Avmy (Civil Worles) shall terminate this Agrecoment or
auspond the Government®s Future performance under this Agrectient.

B. In the event abl of the Government’s fulwre performance under this Agreement or only
the Govornment's future performance to provide retmbursement is suspended pursuml io Article
ILE.2, of this Agreement such suspension shall semain in effect until such bime that the
Giovermend nolifies the Non-Federal Sponsor in wiiting that sufticient Federal funds ure
available to meet the Federal share of fotal project costs and the Federa! shure of custs for data
recovery wcliviiies n aceordance with Arlicle XVILD. and Arttcle XVILE. of this Agreement the
Government projects o be incumed through the then-current or upeoming fseaf year, or the
CGiovernment or the Nen-Federal Sponsor cleets to terminate this Agreement,

. In the event that the Governmenl and the Non-Federal Sponsar detennine to suspend
luture performance under this Agreciment in accordance with Article XIV.C of this Agreement,
such suspetigion shall remain in effect until the Government and the Non-Federal Sponsor agree
to proveed or (o terminate this Agreement. In the everd that the Government suspends future
petlormanee under this Aprecment in accordance with Articte X1V.C. of this Agresment due to
failure to reach agresment with the Non-Federal Sponsor on whether to procesd or fo terminate
this Agreement, or the fhiluve of the Non-Federal Sponsor to provide (unds (o pay fer clesnup
and response custs of 1o otherwise discharge the Non-Federal Sponsor’s responsibilities under
Article XV, of this Agreement, such suspension shall remain in eftect until: 1) the
Govermmend and Non-Federal Sponsor reach agresment on how 1o procecd or to terminate this
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Apreement: 2) the Non-Federal Spunsor provides funds necessayry to pay for cleanup and
response cosls and otherwise discharges its responsibilities under Articke X1V, C. ol {hiy
Agreement; or 3) the Government terminates this Agrectent in sccordmee with the provisions
of Article XY, CL ol Wis Agreemcnl.

D. W atfter completion of the design partion of the Profect the parties mudnatly agres in
writing nat to proceed with construction of the #rofect, the partics shall conclude their activities
relating to the Frofecs and conduct an accenmting in accordance with Aricle VEC, of this
Apresment,

E. in the cvenl thal this Agreement is terminated pursuant to this Article or Anticle ILE.
pr Aftiele X1¥.C. of this Apreement, both parties shall conclude their aclivitics relating to the
Projees ad conduel an accounting in accordance with Arlicle VLC, of this Agreenend, The
Cioverunent may reserve a percentage of total Federal Tunds made avadable for the Profecs as a
contingency ki pay costs of termination, Nobwithstanding sueh terminadion, the Non-Federat
Sponsur may continue with design and construction of the Prajeci, at no cost to the Government,

F. Any termination of this Aprecment or suspension of future performance under this
Apreement in accordance with this Article or Article ILE. or Articte XIV.C. of this Agreemcnt
shall not releve the purtics of labilily for any obligation previously incarred. Any delinguent
payment owed by the Non-Federat Sponsor shall be charged inlerest at a eate, to he deteomined
by the Secretary of the Trensury, equal 10 130 per ventium of the average bond cquivalent rate of
the 13 week Treasury bills auctioned hnmediately prior i the date on which such payment
became definguent, ar auctioned immediately prior 1o e beginning of esch additional 3 month
periad it the period aof delinguency exceeds 3 months,

ARTICLE XIV - HAZARDOUS SUBSTANCES

AL After exeention of this Agreement and coordinetion with the Government, the Non-
Vederal Spoasur shall perform, ot ensure perlommance of, any investigations for lizardaous
subutances that the Government ar the Non-Federal Sponsor detennines (o be neecssary (o
dentily the existence and extent of any hazardous substances vepulated under the Comprehensive
Envivonmental Respunse, Compensation, and Liability Act (hereinatter "CERCLA™ (42 US.CL
GO0 1-2675), that may cxist tr, on, or under bands, casements, and rights-of-way that either the
Non-liederal Sponsor and the Governtuent jountly detenmine pursuant fo Aricle T of this
Agreement, or thal the Non-Federal Sponsor otherwise defermines, to be required for
comnsiruetion, operation, wd maintenancs of the Praject. However, for lands. easemeniy, and
rights-od-way thai the Government determines to be subjeet to the navigation servitude, only the
CGovernment shiall pertovm such investigations unless the Distriet Engincer provides the Non-
Fuderal Sponsor with prior specidic writien direction, in which case the Non-Federnt Sponsaor
shall perlormn such invesligutions in accordance witl such written diregtion.

I. All actval costs incwrred by the Non-Federal Sponsar for sueh investigations
For hazardous subsiances in, on, or under any lands, easements, or rights-of-way that the Non-
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Fuederal Sponsor and the Government jointly determine to be required for construction, operation,
and maintenance of the Profect, pursuant to Asticte 10 of this Apreement, shall be included in
tertad prefect costs and shared 1n aceordance with the provisions of this Agreement, subject to an
audit in aceordance with Article X.C. of this Agreement to determine reasanableness.
allocubilivy, and allowabilily of costs,

2 All actual costs incuned by the Government for such investigations for
hazrdous substances shalt be included in ol profect casts and sharcd in aceorduncs wilh the
provigions of this Agreement.

B, Inthe cvent it is discoverad through any investigation tor hazurdous substances or
odher means that hazardeus substances regulated vuder CCRCLA exist in, on, or under any lands,
easenents, or rights-of-way that elther the Non-Federal Sponsor and the Government joindly
determine pursuant ta Article (1] of this Agrecmient, or that the Nen-Federal Sponsor otherwise
determines, to be required [br construction, operation, and maintenance of the Project, the Nen-
Fedaral Sponsor and the Government, in addition to providing any other notice required by
applicable law, shall provide prompl weilten notiee to each other, and the Non-Federat Sponsor
shall not proceed with the acquisition of the real properly inlerests until the partics aprec that the
Mon-Federal Sponsar should proceed.

€. The Government and the Non-Federsl Sponsor shall determine whether to inttiate
construction of the Frojeet. o, i akvendy in construction, whether to continue with construction
of the Projeer, suspend fulure performance under this Agreeitent, or terminale this Agreement,
in any case where hazardous substanees ropulated under CERCLA are found to exisl m, on, or
under aty lands, easements, or fights-of-way that either the Non-Federal Spongor and the
Government jointly determine pursuant to Article 1T of this Agreement, ot that the Non-Federal
Sponsar (dherwise determines, to be required for construction, opetation, and maintenatce of the
Project. Should the Governmeni and the Non-lederal Sponsor determine o intiate or continue
with construction of the Project after considering any liability that may avise under CERCLA, the
Non-Feders] Sponsor shall be responsible, as hetween the Guverniment and the Nou-Federal
Spansor, for the costs ol cleanup and response, including the costs of any studies and
investigations necessary to deternmine an appropriate response to the conlamination. Sucl costs
shal] not be considers a park of total project eosts. [n the cvent the Non-Federal Sponsor does
not reach agreement with the Government on whelher to proceed or [ lerminaie this Apgreement
under this paragraph, or fails to provide any funds neeessary to pay for cheaup and response
cosls of 1o olherwise discharge the Non-Federal Sponser’s responsibilities under this paragraph
upon direction by the Guvernment, the Government, in its sele discretion, niay cither terminate
this Agreement o saspend its futute perloimance under this Agreenent, ineluding
reimbursement purstant to Article 11.D. of this Agreement.

D. The Non-Federat Sponsor and the Government shall consull with each other in
accordmce wilh Article V of thiz Agreement in an effort w ensure that responsible partics bear
any necessary elopmup and response costs as defined in CERCLA. Any decigton made pursuant
to parngraph C. of this Aricle shall not relieve any third party from any lisbility that may axise
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uinder CERCLA.

E. Az between the Government and the Non-Federal Sponsar, the Non-Federal Sponsor
shall be considered the operator of the Profect for purposes of CERCLA liability. To the
muximnum extent priucticable, the Non-Federal Sponsor shall operaie, maintain, ropair,
rehabilitate, and replice Te Prejecs i a manner that will noi cause Hability to arise under
CERCLA,

ARTICLE XY - NOTICES

A Any notice, request. demand, or oller communication vequired or pormitied (o he
aiven under this Agresment shatl be deemed o have been duly given it Ul writing and delivered
personally of sent by lelegram or maibed by first-class, registeved, or cerlilied mail, as fotiows:

II'o the Non-Federal Spansor
Fenwn Administrator

TFown of Burnalills

K29 Camino Del Puebio

1) Box 638

Bernalillo, New hdegoo BT004

It tu the Governent:

Phgtrict Enginger

L8, Ay Corps of Gngineors, Albuguerque Districl
AUTN: CESPA-PMUT

41010 Jefferson Plaza NI

Adbuguergue, New Mexico 87109

B. A party may change the address to which such conumumictions are t be dirceted by
giving writtcn nodice 1o the other party in the manner provided in this Article.

C. Any notieg, request, demand. ar other communication made pursuant to tns Arvticke

shall be deemed lo have heen received by the sddressee ut the earlier of such lime as it s aclually
received or seven calendar days alter il s mailed.

ARTICLE XVI - CONFIDENTIALITY

Tothe extent permitted by the laws governing each party, the partics agrec to maintain
thie comfrdentiality of exchanged information when requested to do so by the providing party.

ARTICLE XVII - HISTORIC PRESERVATION
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A, The Govermment shall ensure compliance with Section 106 of the National 1{istorie
Pregervation Act {16 ULS.C. 4701, hercinatter “Section 106™) prior to inftiation of construction by
the Mon-Federal Sponsor, At the Governament's request, the Non-Foderal Sponsor shaill prepare
information, analyses, snd recormmendations as required by Section 106 und implemenling
regulntions. Any costs incurred by the Non-Foderal Sponsor relating 1o compliance will this
patigrapl shall be included i fotgf profect costs and ghared in accordance with the provisions of
thiz Aprcoment, subject to an awdit in accordance with Article XCC. of this Agreement 1o
delenming reasonabloness, dllocability, and aflowability of cosls, Any cosls meurred by the
CGovernmend retating to conpliance with this paragraph shall he included in toief profect costs
and shared in dccordance with the provisions of tlus Apreenent.

B. The Non-Federal Sponsor shall perform any identification, survey, evaluation, or
nritigation (cxeept for datn recovery activities) of historic properties the Government determines
necessary {for the Profect, in aceordance with this paragraph.

1. The Non-Federal Sponsosr shatl cnsure that ils stucies are conducted by
qualilted archacologists, historians, architectural historians and historie architects, as approprigte,
who meet, af minimum, the Secretary of the Tnterto’s Professional Qualifications Stawlards, The

Nan-Federal Sponsor shall submil stady plans and reports to the Government lor review and
approval and shalt be responsible for reselving any deficiencics,

2. In the event the Government determines that miligalion (cxcept for data
reeovery activities) should be undertaken due to possible adverse effects to signiticant
archeokogical or histovical properics, the Non-Federal Sponsor shall fermulate a plun in
constliation with the Government and any other perlics involved in the development of a
Memorandum of Agreement executed in accordance with Section 106

1. ‘The Non-Feders! Sponsor shall be responsible for implementing mitigation
{excepl for datt recovory activities) prior to the initiation of any construction activities affecting
historic properies.

4. Any cosls of identification, survey. svaluation, and mitigation {(except for data
recovery aclivilies) ol historic properties incurred hy the Non-Federal Sponsor pursuznt to
piragraph B, of this Article shall be included in fofal project costs and shared in accordanee with
the provisions of this Agrecment, subject to an audit in accordance with Article X.C. of this
Agreement to determine reasonableness, allocability, and aflowability ol costs,

. The Non-Federal Sponsor shall inchade previsions in abl of its conslruction contracts
for the protection of caltural resources discovered during construction. These provisions shall
include, at 4 mininium, the requirement to cease all work in the immediate arca ot a discovered
cuftura! cesource uaril the situstion is propeely evaluated, and the reguiremcint to immediaiely
provide verbal and wrillen notice te the Non-lederal Sponsor and Government in the event of
such discovery, Upon receipt of notice thal cultural rescurces have been discovered, the
Ciovernment, pursuant Lo its responsibilitics undes the Netional Historie Preservation Act, nust
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authorize further action or stady before construction may continue. 1 the Government concludes
that such discovery winmunts conscltation ander the National 1listoric Preservation Act, the Non-
Federal Sponsor shall participale as a consuliing party. v such a casc, construetion shall not
continue untif the Government sends written notification 1 (e Non-Vederal Sponsor. Where the
Nom-Federnl Sponsor elects o petform e constraetion using its own lorees, the same
procedures shali be followed.

1), The Govemment, s it determines necessary tor the #rofecr, shall perfonn any data
recovery dclivities associated with historie preservation, As specified in Seetion 7(a) of Public
Law 30-323, as wnended by Public Law 93-291 {16 U.S.0, 46%9e(a)), the costs of duta recovery
activities assoctated with historic preservation for this Preject and all other projects implemented
purstant 1o the Scetion 593 Program shall bo borne entirely by the Government up to the
statutory lintit of one percent of the total amount auwthurized o be appropriated w the
Gorvernment for the Section $93 Program. None of the costs of data recovery activities shall be
incltded in rotad profect costs,

E. The Govermment shall not incur costs for data recovery activities that exceed the
slatutory one percent limit specified in paragraph D. of this Article unless and until the Aasistant
Sceretary of the Avmy {Civil Works) has salved thart limir, and the Seerelary of the Interior has
concurred in the waiver, tn accordance with Section 208(3) ol Public Law 996-515, a5 amended
(18 U.S.C, Seotion 469c-2{3)). Any costs of data recovery sctivitics that exceed the one poreent
limil shall not be included in toted projeet costs bt shatl be shared between the Nen-Federat
Sponsor and the Goverrument consistent with the cost sharing reyuirements of the Scohion 593
Program, a8 follows: 25 pereent will be borme by the Non-Federat Sponsor and 75 pereeat witl
be borne by lhe Government,

ARTICLE XVHI - THIRD PARTY REGHTS. BENEFITS, OR LIABILITIRES

Moidhiig in this Agreemenl s infended, nor may be construed, W ercate any ciphts, conter
any benelits, or relicve any lability, of any kind whatsoever i any third person not party to ths
Agreemoent,

ARTICLE X1X - OBLIGATIONS OF FUTURLE APPROPRIATIONS

A. The hon-Federal Sponsor intends Lo fulfidl its obligations under this Agreement. The
Non-Federal Sponsor shall inelude in its budipet request or otherwise propose appropristions of
funds i amaunls suffcient w fulfill these obligations for that year, and shall use all reasonable
and {awful means to sceurc thuse approgniations. "Uhe Non-Federal Sponsor regsonably believes
that Junds in wnounts sufficient to fultill (hese obligations Tawfully can and will be appropriated
and made available for this purpose. In the cvent funds are not appropristed in amounts
sutficient to fullil] these obligations, the Non-Federal Sponsar shall gse {ts best efforts to satisty
ity reguirements for paynents or contributions of funds under this Agresment o any other
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suuree of funds legally avaifable for this purpose. Further, if the Non-Federal Sponsor is unable
tor FULEE] these oblisations, the Government may exercige any lepal rights it has to proteet the
Governmenl™s interests celaled to this Agreement,

N WITNESS WHEREOF, Lhe parties hereto have execuled (his Agreement, which shali
beeome effective upon the date it is signed by the District Engineer.

DEPARTMENT OF THE ARMY TOWN OF BERNALILLO

BY: M 0 BY: 2. Qﬂ-’zf}r o (L0 4(}%”*’3’ .
B. A7 Fstok l'\x_,_ Patricia Chuves

Liculcnant Colonel, LS. Aroy Mayor
District Comander
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CERTIFICATLE QF AUTHORITY

I, Georpe Perez, do horeby cortify that 1 aun the principal legal ofticer of the Town of
Bernalilln, New Mexiceo, that the Town of Bemalillo, New Mexien 5 2 legally constituted public
body with [ull authorily and legal cepability to perform the terms ot the Agreement Betwooen the
Depariment of the Ary and the Town of Bernelillo in comnection with the Bemalilo Arscoic
Trextment Facility project, and to pay damages in accordance with the tepms of this Agreement,
il necessary, in the event of the failure to perfonm, and that the peesons who have cxeeuted this
Apreement on behalf of the Town of Bernalillo, New Mexico have acted withan their statetory
authority.

(N WITNESS WHERFOF, [ have matle and execuled 1us cortitication this
e /‘r FT_ d“}f nj.l '::.-,__. [y ST AL | ﬂ%/

LRIy
Ciry Atlorney
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CERTIFICATION REGARDING LOBRYING
The undersipned certifics, to the best of his or her knowledge and belie! that:

{17 Mo Federal sppropriated funds hove been paid or will be paid, by or on belwl{ of the
vndersigned, Ly any person tor influencing or attempling (o influence an officer or employee of
any agency, a Member of Congress, an officer or ainployee of Congress, or on employee ofa
Member of Congress in connection with the awarding of any Federal contract, the making of any
Fuderat pranl, the meking of any Federab loan, the entering inlo ol any cooperalive agreement,
andl the exiension, continuation, renewal, amendment, or miodification of any Federal contraet,
grant, loun, or cooporative agreement.

(2) ¥ any funds other than Federal appropristed funds have been paid or will be paid o
any person [ infuencing or atlempting 1o indluence an ofttcer or employee of any ageney, a
Member of Congress, an ollicer or cmployee of Congress, or an employee ol's Momber of
Congress in connection wilh this Federal contract, graal, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-1 1L, "Disclosure Forin o Report
Lobbying," in accordance with its instructions,

{3) The undersigned shalt require that the language of {his certilication be ineluded in the
award documents tor all subawards at al tiers (including subeconiracts. subgrants, and conlracts
under grants, loans, and cooperative agreements) and that all subrecipients shall cerlify and
disclose accondingly,

This certification is 4 material represeniation of facl upon which reliance was placed
wlhen this fransaction was made or enlered nto, Subimission of this certifieation is & prerequisite
fir making or enlering inlo this transaction imposed by Section 1352, Title 31, 1.8, Code. Any
peison whe fails to file the required certification shall be subject to a civil penaiiy ot not toss than
S1H000 and oot more thsn S EN,000 for each such fadlure,

/f; Y hu ﬂﬁﬂﬂ?_ﬁ.{/

Pairicia Chivez
Mayor

DATE: ];A Lfﬁf}{{







