PROJECT COOPERATION AGREEMENT
BETWEEN o
‘THE DEPARTMENT OF THE ARMY
AND
MIDDLE RIO GRANDE CONSKERVENCY DISTRICT
FOR
CONSTRUCTION
OF THE
BOSQUE REVITALIZATION @ ROUTE 66

THIS AGREEMENT is entered into this 248 té‘ day of;_/u.@q | 2008 by
and between the Depattment of the Army (hercinafier the “Government¥), represented by
the U.S. Army Engineer, Atbuquergue District and Middle Rio Grande Conservancy
District (hereinafter the “Non-Federal Sponsor™), represented by Chief Executive
Officer,

WITNESSETH, THAT:

WHEREAS, construction of the Cochiti Dam and Reserveir (hereinafler the
“Existing Project”, as defined in Article LA, of this Agreement) at the Rio Grande River,
Sandoval County, New Mexico was completed by the Secretary of the Army n 1975;

WHEREAS, the construction or operation of the Existing Project has confributed
to the degradation of the quality of the environment;

WHEREAS, construction of the Bosque Revitalization @ Roule 66 (hereinaflter
the “Project”, as defined in Article LB. of this Agreement) at Albuquergue, New
Mezxico was approved by CESPD-PDC on Maich 14, 2007 pursuant to the authority
contained in Section 1135(c) of the Water Resources Development Act of 1986, Public
Law 99-662, as amcnded (33 U1.8.C. 2309a; hercinafter “Section 11357);

WHEREAS, Section 4 of the Flood Control Act of 1944, Public Law 78-534, as
amended (16 U.S.C. 460d) and the Federal Water Project Recreation Act of 1965, Public
Law 89-72, as amended (16 U.S.C. 4601-12 ef seq.) provide authority to include
recreation as a Project purpose;

WHEREAR, perfonmance of moniioring {as defined in Article IV, of this
Agreement) was approved as part of the Project,

WHEREAS, Section 1135 provides that not to exceed $25,000,000 in Federal
funds are authorized to be appropriated annually to carry out projects pursuant to Section
1135 and not more than $5,000,000 in Federal funds may be expended on any single
modification or measure carried out or undertaken pursuant to Section 1135;




WHEREAS, the Government and the Non-Federal Sponsor desire to ener into a
Project Cooperation Agreement (hereinafter the “Agreement”) for construction of the
Praject,

WHEREAS, Section 1135 of the Water Resources Development Act of 1986, Public
Law 99-662, as amendced (33 U.S.C. 23092) and Scction 103 of the Water Resources
Development Act of 1986, Public Law 99-662, as amended (33 11.8.C. 2213) specify the
cost-sharing requirements applicable to the Project;

WHEREAS, the Non-Federal Sponsor desires to perform certain work
{hereinafter the “non-Federal work’” as defined in Atticle LS. of this Agreement) which is
a parf of the Project and receive oradif toward the amount of its required contributions for
the Project for the costs of such work;

WHEREAS, the Government and Non-Federal Sponsor have the full authority and
capability to perform as hereinafier set forth and intend lo cooperate in cosi-sharing and
financing of the Project in accordance with the terms of this Agreement; and

WHEREAS, the Government and the Non-Federal Sponsor, in connection with
this Agreement, desire to foster a partnering strategy and a working relationship between
the Government and the Non-Federal Sponsor through a mutnaily developed formal
strategy of commitment and communication embodied hercin, which creates an
environment where trust and teamwork prevent disputes, foster a cooperative bond
between the Government and the Non-Federal Sponsor, and facilitate the successful
implementation of the Project.

NOW, THEREFORE, the Government and the Non-Federal Sponsor agrec as
follows:

ARTICLE I - DEFINITIONS

A. The term “Existing Project” shall mean the Cochiti Dam and Lake Project.
Located on the mainstream of the Rio Grande, about 40 miles upstream of Albuguerque,
NM, the dam spans both the Rio Grande and the Santa Fe River near their confluence. The
Flood Control Act of 1960 (P. L. 86-645) authorized the construction of Cochitl Dam for
floed and sediment control. Construction of Cochiti [am began in 1965 and was put into

operation i 1975,

B. The temm “Project” shall mean the ecosystem restoration features and the
recreation features as generally described in the Bosque Revitalization @ Route 66,
Albuguerque, New Mexico Scetion 1135 Project, Defailed Project Report and
Environmental Assessment, daicd December 2006 and approved by CESPD-PDC on
March 14, 2007

C. The lerm “ecosystem restoration features’ shall mean clearing and removal of
wood, debris, and exolic invasive non-native plants, removal of jetty jacks, comstruetion of




swales, side channsls, and re-vegetation of the project area including the planting of
cotlonwood poles, willows, and other native ripatian species as generally deseribed in the
Bosque Revitalizalion @ Route 66, Albuquerque, New Mexico Section 1135 Project,
Detailed Project Report and Environmental Assessment, dated December 2006, and

approved by CESPD-PDC on March 14, 2007

D. The tenm “recreation features” shall mean recreational trail and boardwalk,
inlerprefive signage, rest areas, wildlife observation areas/river access platforms, so that the
area will not only be restored, but provide educational and recreational facilities to the
citizens of Albuquerque as goncrally described in the Bosque Revitalization @ Route 66,
Albuquerque, New Mexico Section 1135 Projecet, Detailed Project Report and
Envirenmental Assessment , dated Decomber 2006 and approved by CESPD-PDC on
March 14, 2007

E. The term “fotal project costs” shall mean the sum of all costs incurred by the
Non-Federal Sponsor and the Government in accordance with the terms of this-Agreement
directly related to construction of the Project and the pre-Agreement planning and design
costs incurred by the Government. Subject to the provisions of this Agreement, the term
shall include, but is not necessarily limited fo: the Government’s pre-Agreement planning
and design costs; the costs of the Non-Federal Sponsor s Design Coordination Team
Activities; the Government’s engineering and design costs during construstion; the Non-
Yederal Sponsor’s and the Government’s costs of investigations to identify the cxistenec
and exient of hazardous substances in accordance with Article XIV.A. of this Agreement;
the Government’s costs of cleanup and response in accordance with Article XIV.C.2. of
this Agrecment; the Government’s costs of historic prescrvation activities in accordance
with Atlicle XVILA. and Axticle XVILC.1. of this Agreement; the Govermment’s actual
consfruction costs; the costs of the non-Federal work determined in accordance with
Article ILP. of this Agrecrnent; the Government’s costs of moniforing in accordance with
Article ILK. and Article T L. of this Agreement; the Governmen{’s supervision and
administration costs; the Non-Hederal Sponsor’s and the Government’s costs of participation
m the Project Coordination Team in accordance with Article V of this Aprecinent; the
Government’s costs of contract dispute settlements or awards; the valuc of lands,
easements, rights-of-way, relocations, and improvements required on lands, easements,
and rights-of-way to enable the disposal of dredged or excavated material for which the
Government affords credit toward the Non-Federal Sponsor’s sharc of (ofal ecosystem
restoration costs in accordance with Article IV of this Agreement; the valuc of lands,
easements, rights-of-way, relocations, and improvements required on lands, easements,
and righis-of~way to chable the disposal of dredged or cxcavated material for which the
Government affords credit toward the Non-Federal Sponsor’s share of folul recreation
costy in accordance with Article [V of this Agreement or for which reimburscment by the
Government is required pursnant to Article I1LD.3. of this Agreement; and the Non-Federal
Sponsor’s and the Government’s costs of audit in accordance with Axticle X.B. and Article
X.C. of this Agreement. The term does not include any value for lands, eascmcnts, rights-
of-way, refocations, and improvenients required on lands, easements, and rights-of-way 1o
enable the disposal of dredged or cxcavated material determined by the Government to be
required or neeessary for the ecosystem restoration features that cxceeds 25 percent of




total ecosysiem restoration costs; any costs for operation, maintenance, repair,
rehabilitation, or replacement of the Project; any costs of befferments under Article ILJ.2. of
this Agreement; any costs of dispute resolution under Article VIT of this Agreement; the
Government’s costs for data recovery activities associated with historic preservation in
accordance with Article XVILC.3. and Article XVIL.CA. of this Agreamem or the Non-
Federal Sponsor’s cosis of negotiating this Agreement,

F. The term “total ecosystem resioration costs” shall mean that portion of foral
project costs allocaled to the ecosysiem restoration features.

G. The term “toial recreation costs™ shall mean that portion of tota! project casts
allocated to the recreation features.

H. The term “period of construction” shall mean the time from the date the
Government issues the solicitation for the first construction contract for the Project or
cormmmences construction of the Project using the Government’s own forces; whichever is
garlier, to the date that construction and monitoring of the Project are complete, as
determined by the Government, or the date that this Agreement is terminated in
accordance with Article XTI or Article XIV.C. of {his Agreement, whichever is earlier.

1. The term “financial obligations for construction” shall mean the financial
obligations of the Government and the costs for the non-Federal work, as determined by
the Government, that result or would result in costs that are or would be included in foza/
profect cosits except for obligations pertaining to the provision of lands, easements, and
rights-of~way, the performance of relocations, and the construction of improvements
required on lands, easernents, and righis-of-way to enable the disposal of dredged or
excavated material.

J. "The term *non-Federal proportionate share” shall mean the ratio of the sum of
the costs included in total project costs for the non-Federal work, as detenmined by the
Government, and the Non-Federal Sponsor’s total contribution of funds required by Axrticle
ILC2, Arficle TLD.2,, Article ILD 4., and Article [LE.2. of this Agreement to financial
obligations for construction, as projected by the Government,

K. The term “Frighwey”” shall mean any highway, roadway, street, or way, mcluding
any bridge thereof, that is owned by a public entity.

1. The term *relocation” shall mean providing a functionally equivalent facility
to the owner of a utility, cemetery, highway, railroad, or public facility when such action is
authorized in accordance with applicablc lugal principles of just compensation. Providing a
functionally equivalent facility may take the form of altcration, lowering, raising, or
replacement and attendant demolition of the affected facilily or part thereof.

M. The term “functional portion of the Project” shall mean a portion of the Project
for which construction has been completed and that can function independently, as




V. The term “moniforing” shall mean aclivities, including the collection and
analysis of data, that are necessary to determine if predicted outputs of the ecosystem
restoration features are being achicved,

X. The term “Design Coordination Team Activities” shall mean the oversight of
matters related to design of the Project including: cngineering and design, including
scheduling of reports and work products; development of plans and specifications; real
property and relocation vequirements of the Profect, contract awards and modifications;
contract costs; the Government’s cost projections; anticipated requirements and needed
capabilities for performance of operation and maintenance of the Projecr; and other
matters related to design of the Project,

Y. The texm “‘casts of the Non-Federal Sponsor’s Design Coordination Team
Activities” shall mean the costs that are incurred by the Non-TFederal Sponsor for Design
Coordination Team Activities on or after Qetober 1, 1996 and befors the effective date of
this Agreement, as determined by the Government and subject to an audit for
reasonableness, allocability, and allowability in accordance with Article X.C. of this
Agreement.

ARTICLE I - OBLIGATIONS OF TIHE GOVERNMENT AND
THE NON-FEDERAL SPONSOR

A. The Government, subject to receiving funds appropriated by the Congress of the
United States (hereinafter the “Congress™) and using those funds and funds provided by the
Non-Federal Sponsor, expeditiously shall construct the Project, except for the non-Federal
work, applying those procedures usually applied to Federal projects, in accordance with
Federal laws, regulations, and policies. The Non-Federal Sponsor expeditiously shall
perform the non-Federal work in accordance with applicable Federal laws, regulations,
and policics,

1. The Government shall not issue the solicitation for the first contract for
construction of the Project or comumence constiuction of the Project using the
Government’s own forces until the Non-TFederal Sponsor has confirmed in writing its
willingness to procecd with the Project.

2. The Government shall afford the Non-Federal Sponsor the opportunity
to review and comment on the solicitations for all Government contracts, including
relevant plans and specifications, prior to the Govemment’s 1ssuance of such
solicitations. To the extenl possible, the Government shall afford the Non-Kederal
Sponsor the opportunity to review and comunent on all proposed coniract modifications,
including change orders. In any lastance where providing the Non-Federal Sponsor with
notification of a confract modification is not possible prior to cxecution of the contract
modification, the Government shall provide such notification in writing at the earliest
date possible. To the extent possible, the Government also shall afford the Non-Federal
Sponsor the opportunity to review and comment on all contract claims prior to resolution
thercof. The Government shall consider in good faith the comments of the Non-Federal




Sponsor, but the contents of solicitations, award of coniracts or commencement of
colistruction nsing the Government’s own forces, execution of contract modifications,
resolution of contract claims, and petformance of all work on the Project, except for the
non-Federal work, shall be cxcusively within the control of the Government.

3. At the time the District Bngineer lurnishes the contractor with the
Goverpnment’s Written Notice of Acceptance of Completed Work for each contract
awarded by the Government for the Project, the District Engineer shall furnish a copy
thereof to the Non-Federal Sponsor.

4. The Non-Federal Sponsor shali afford the Government the opportunity
to review and comment on the solicitations for all contracts for the non-Federal work,
including relevant plans and specifications, prior 1o the Non-Federal Sponsot’s issuance
of such solicitations. To the extent possible, the Non-Federal Sponsor shall afford the
Goverhmen! the opportunity to review and comment on all proposed coniract
modifications, including change orders. [n any instance where providing the Government
with notification of a contract modification is not possible prior fo execution of the :
contract modification, the Non-Federal Sponsor shall provide such notification in writing
at the earliest date possible. To the extent possible, the Non-Federal Sponsor also shall
afford the Government the opportunity to review and comment on all contract claims
prior to resolntion thereof. The Non-Federal Sponsor shall consider in good faith the
comments of the Government but, except as otherwise requived in paragraph B.4. of this
Article, the contents of solicitations, award of contracts or colmumencement of

-construction using the Non-Federal Sponsor’s own forces, execution of contract
modifications, resolution of contract claims, and performance of all work on the non-
Federal work shall be exclusively within the control of the Nou-Federal Sponsor.

5. At the time the Non-l‘ederal Sponsor furnishes a confractor with a
notice of acceptance of completed work for each contract awarded by the Non-Federal
Sponsor for the non-Federal work, the Non-Federal Sponsor shall furnish a copy thercof
to the Government.

B. The Government shall allocate fotal project costs between toial ecosystem
restoration costs and total recreation costs.

C. The Non-Federal Sponsor shall contribute 25 percent of iotal ecosystem
restoration costs in accordance with the provisions of this paragraph.

1. In accordance with Article I of this Agreement, the Non-Federal
Sponsor shall provide all lands, casements, and rights-of-way, including those required for
relocations, the borrowing of material, and the disposal of dredged or excavated material,
shall perform or ensure performance of all relocations, and shall construct improvements
required on Jands, easements, and rights-of-way to enable the disposal of dredged or
excavated material that the Government determines to be required or to be necessary for
construction, operation, and maintenance of the ecosystem restoration features.




2. The Non-Federal Sponsor shall provide funds in accordance with Article
VILB. of this Agreement in the amount necessary to meet the Non-Federal Sponsor’s
required share of 25 pereent of total ecosystem restoration costs if the Government projects
al any time that the collective value of the following contributions that are determined by the
Government to be attributable to the ecosystem restoration features will be less than such
required share: (a) the costs of the Non-Federal Sponsor's Design Coordination Team
Activities; (b) the valuc of the Non-Federal Sponsor’s contributions under paragraph C.1,
of this Article that is incloded in total project costs as determined in accordance with
Axticle IV of this Agreement; and (¢) the value of the Non-Federal Sponsor’s contributions
under Arficle V, Article X, and Article XTV.A. of this Agreement

3. The Government, subject o the availabilily of funds and as limited by
paragraph R. of this Article, the Section 1135 Project Limit, and the Section 1135 Annual
Program Limit, shall refund or reimburse to the Nop-Federal Sponsor any contributions in
cxcess of 25 percent of fotel ecosystem restoration costs if the Government determincs at
any time that the collective value of the following contributions that are dstermined by the
Government to be attributable to the ecosystem restoration features has exceeded 25
percent of total ecosystem restoration costs: (a) the value of the Non-Federal Sponsor’s
contributions under paragraph C.1. of this Article that is included in total project costs as
determmed in accordance with Article IV of this Agreement; (b) the costs of the Non-
Federal Sponsor’s Design Coordination Team Activities; (¢) the value of the Non-Federal
Sponsor’s contributions undor paragraph C.2. of this Article; and {d) the value of the Non-
Federal Sponsor’s contributions under Arficle V, Article X, and Article XIV.A. of this
Agreement. '

D, The Non-Federal Sponsor shall contribute 50 percent of total recreation costs in
accordance with the provisions of this paragraph.

1. In accordance with Article 11T of this Agreement, the Non-Federal
Sponsor shall provide all lands, easements, and nghts-of-way, including thosc required for
relocations, the borrowing of material, and the disposal of dredged or excavated material,
shall perform or ensure performance of all relocations, and shall construct improvements
required on lands, vasements, and rights-of-way fo enable the disposal of dredged or
excavated material that the Government determines to be required or to be necessary for
construction, operation, and maintenance of the recreation features.

2. The Non-Federal Sponsor shall provide funds in accordance with Article
VLB. of this Agreement in the amount necessary to meet the Non-Federal Sponsor’s
required share of 50 percent of total recreation costs if the Government projects at any time
that the collective value of the following contribuiions that are determined by the
Government to be attributable to the recreation features will be less than such required
share: (2) the costs of the Non-Federal Sponsor’s Design Coordination Team Activities,
(b} the value of the Non-Federal Sponsor’s contributions under paragraph D.1. of flus
Atticle as deternyined in accordance with Article IV of this Agreement; and (¢} the value of
the Non-Fedcral Sponsot’s contributions under Article V, Article X, and Asticle XIV.A. of

this Agreement.




3. The Government, subject to the availability of funds and as limited by
paragraph D.4. and paragraph R. of this Axticle, the Section 1135 Project Limit, and the
Section 1135 Annual Program Limit, shall refund or reimburse to the Non-Federal Sponsor
any contributions in excess of 50 percent of total recreation cosis if the Government
determines at any time that the collective value of the following contributions that are
determined by the Government to be attributable to the recreation features has exceeded 50
percent of total recreation costs: (a) the value of the Non-Federal Sponsor’s contributions
under paragraph D.1. of this Article as determined in accordance with Article IV of this
Agreement; (b): the costs of the Non-Federal Sponsor’s Design Coordination Team
Activities; (c) the value of the Non-Federal Spoxsor’s contributions under paragraph D.2. of
this Article; and (d) the value of the Non-Federal Sponsor’s contributions under Article V,
Article X, and Axticle XIV.A. of this Agreement. Afler such a determination, the
Government, in its sole discretion, may acquire any remaining lands, casements, and rights-
of-way required for the recreation features, perform any remaining relocaiions necessary
for the recreation fearures, or construct any remaining improvements required on lands,
cascments, and rights-of~way to enable the disposal of dredged or excavated material
required for the recreation features on behalf of the Non-Federal Sponsor, Notwithstanding
the acquisition of lands, easements, and rights-of-way, performance of relocations, or
sonstruction of improvements required on lands, easements, and rights-of-way to enable
the disposal of dredged or excavated material by the Government under this paragraph, the
Non-Federal Sponsor shall be responsible, as between the Government and the Non-
Federal Sponsor, for any costs of cleanup and response in accordance with Article

XIV.C. of this Agreement.

4, Notwithstanding any other provision of this paragraph, the Government’s
share of fotal recreation costs shall not excecd an amount equal fo 10 percent of the
Government’s share of fota! ecosystem restoration costs. The Non-Federal Sponsor shall
be responsible for all total recreation costs in excess of this amount and shall pay any such
costs i accordance with Article VLRB. of this Agreement.

E. Notwithstanding any other provision of this Agreement, Federal financial
participation in the Project s limited by the following provisions of this paragraph,

1. In the event the Government projects that the amount of Federal funds
the Government will make available to the Project through the then-current fiscal year, or
the amount of Federal funds the Government will nake available for the Project through
the upcoming fiscal year, is nol sufficient to mect the Federal share of total project costs
and the Federal share of costs for data recovery activities associaled with historic
preservation in accordance with Article XVILC.3. and Article XVILC.4. of this
Agreement that the Government projects to be incurred through the then-current or
upcoming fiscal year, as applicable, the Government shall notify the Non-Federal
Sponsor in writing of such insufficiency of funds and of the date the Government projectls
that the Federal fimds that will have been madc available to the Praject will be exhausted.
Upon the exhaustion of Federal funds made avuilable by the Government to the Project,




future performance undor this Agresment shall be suspended and the parties shali proceed
in accordance with Article XI1LB, of this Agreement,

2. In accordance with Section 1135 of the Water Resources Development
Act of 1986, Public Law 99-662, as amended (33 11.5.C. 2309a), the Government’s total
financial obligations for plarming, design, and construction of the Project (except for
costs incurred on behalf of the Non-Federal Sponsor in accordance with paragraph I, of
this Artficle) shall not exceed the Section 1135 Profect Limit. Notwithstanding any other
provision of this Agreement, the Non-Federal Sponsor shall be responsible for all costs in
excess of this limit and shall pay any such costs in accordance with Article VI.B. of this

Agreement,

3. I the Government deferrnines that the total amount of Federal funds
provided by Congress for all projects implemented pursuant to Section 1135 has reached
the Section 1135 Annual Program Limit, and the Government projects that the Federal
funds the Government will make available to the Project within the Section 1135 Annual
Program Limit will not be sufficient to meet the Federal share of total project costs and
the Federal share of costs for data recovery activities associated with historic preservation
m accordance with Article XVILC.3, and Article XVIL.C.4. of this Agresment, the
Government shall notify the Non-Federal Sponisor in writing of such insuffictency of
[unds and of the date the Governiment projecis that the Federal funds that will have been
made available to the Project will be exhausted. Upon the exhaustion of Federal funds
made available by the Government to the Project within the Section 1135 Annual
Program Limit, fature performance under this Agreement shall be suspended and the
partics shall proceed in accordance with Article XILB. of this Agreement.

4, As of'the effective date of this Agreement, $3,857,000 of Federal funds
is currently projected to be available for the Project. The Government makes no
commitment to request Congress to provide additional Federal funds for the Praject.
Further, the Governntent’s financial participation in the Project is limited to the Federal
funds that the Government makes available to the Profect.

F. When the District Engineer determincs that, except for moniforing, the entire
Project, or a fimctional portion of the Project, is complete, the District Engineer shall so
notify the Non-Federal Sponsor in writing and furnish the Non-Federal Sponsor with a
final Operation, Maintenance, Repair, Rehabilitation, and Replacement Manual
(hereinafter the “OMRR&R Manual”) or, if the fina]l OMRR&R Manual is pot available,
an interim OMRR&R Manual for the entire Project or such completed portion. Upon
such notification, the Govermnent also shall furnish to the Non-TFederal Sponser a copy
of all final as-built drawings for the portion of the Project for which the Govermment
awarded a construction contract, or the Government constructed using its own forces, if
such drawings are available. Not later than 6 months after such notification by the
Government that the entire Project is complete, the Government shall furnish the Non-
Federal Sponsor with all final as-built drawings for the portion of the Project for which
the Government awarded a conshuction contract, or the Government constructed using its
own forces, and also shall furnish the Non-Federal Sponsor with the final OMRR&R




Manual for the entire Project. In the event all final as-built drawings for the portion of
the Project for which the Govemment awarded a conslruction contract, or the
Government constructed using ils own forces, or the final OMRR&R Manual for the
entire Profect cannot be completed within the 6 month period, the Government shall
provide written notice to the Non-Federal Sponsor, and the Government and the Non-
Federal Sponsor shall negotiate an acceptable completion datc for furnishing such
documents, Further, afier completion of all contracts for the Project, copies of all of the
Government’s and Non-Federal Sponsor’s Written Notices of Acceptance of Completed
Work for all confracts for the Project that have not heen provided to the other party
previously shall be provided to the Non-Federal Sponsor and/or the Governunent, as

appropriate,

G. Upon notification from the District Engineer in accordance with paragraph ¥,
of this Article, the Non-Federal Sponsor shall operate, maintain, repair, rehabilitate, and
replacc the entire Project, or the functional portion of the Praject as the case may be, in
accordance with Article VIIT of this Agreement.

H. Upon the Pistrict Bngineer’s determination that, except for moniforing, the
entire Project is complete, the Governiment shall conduct an interim accounting, in
accordance with Article VI.C. of this Apgreement, and farnish the results to the Non-Federal
Sponsor. Further, upon conclusion of the period of construction the Government shall
amend the interim accounting to complete the final accounting, in accordance with Article
VIC. of this Agreement, and firrnish the results to the Non-Federal Sponsor.

I. The Non-Federal Sponsor shall not vse Federal program funds to mect any of its
obligations for the Project under this Agreement unless the Federal agency providing the
Federal portion of such funds verifies in writing that expenditure of such funds for such
purpose is expressly authorized by Federal law,

J. The Non-Federal Sponsor may request the Government to perform or provide,
on behalf of the Non-Federal Sponsor, one or more of the services (hereinafter the
“additional work”) described in this paragraph. Such requests shall be in writing and
shall describe the additional work requested to be performed or provided. Ifin its sole
discretion the Government clects to perform or provide the requested additional work or
any portion thercof, it shall so notify the Non-Federal Sponsor in a writing that scts forth
any applicable terms and conditions, which must be consistent with this Agreement. In
the event of conflict between such a writing and this Agreement, this Agreement shall
control. The Non-Fedcral Sponsor shall be solely responsible for all costs of the
additional work performed or provided by the Government under this patagraph and shall
pay all such costs in accordance with Article VI.D. of this Agreement,

1. Acquisition of lands, easements, and rights-of-way; performance of
relocations; or construction of improvements required on lands, easements, and rights-of-
way to enable the disposal of dredped or excavated material for the Project. -
Notwithstanding acquisition of lands, eascments, and rights-of-way, performance of
relocations, or consiruction of improvements by the Government, the Non-Iederal




sponsor shall be responsible, as between the Government and the Non-Federal Sponsor,
for uny costs of cleanup and response in accordance with Article XIV.C. of this
Agreement.

2. Inclusion of betterments in the construction of the Project. 1n the event
the Government elects to include any such betterments, the Government shail allocate the
costs of the Project features that include betterments between total project costs and the
costs of the betterments.

K. Prior ic completion of construction of a functional poriion of the Project related
to the ecosystem restaration features, the Governtment, in consultation with the Non-
Fedcral Sponsor and, as appropriate, other concerned agencics, shall finalize the plan for
monitoring such fumctional poriion of the Project. The monitoring plan for each functional
portion of the Project related to the ecosysiem restoration features shall describe the
speeific parameters to be monitored; how these parameters relate to achieving the desired
onicomes; methods for measuring those paramelers; frequency and duration of
monitoring for such functional portion of the Project; criteria for measuring the success of
such functional portion of the Project; preparation and distribution of monitoring reports
and ofher coordination requircments; and estimated monitoring costs. As of the offective
date of this Agreement, the costs of monitoring for the ecosystem restoration features are
estimated to be $60,000,

L. Upon providing notification lo the Non-Federal Sponsor that a functional
portion of the Project related to the ecosystem restoration features is complete in
accordance with parapraph F. of this Article, the Government shall perform monitoring of
such functional portion of the Project in accordance with the applicable monitoring plan for
a period of 5 consecutive years from the dale of such notification. The Government’s
performance of monitoring shall be concurrent with the Non-Federal Sponsor’s
performance of operation, mainienance, repair, rehabilitation, and replacement for such
completed portion. The monitoring of such functional portion of the Project by the
Government shall end prior to the expiration of such 5 year period upon the occurrence of
cither of the following events: (1) the award of the next contract for monitoring of any
Junctional portion of the Project related to the ecosystem restoration features, or
continuation of monitoring of any functional portion of the Project related ta the ecasysiem
restoration features using the Government’s own forces, would result in the costs
incutred for monitoring of the ecosystem restoration features exceeding 1 percent of the
ammount equal to fofal ecosystem restoration costs minus the costs for monitoring of the
ecosystem restoration features; ot (2) the District Fngineer determines that continned
monitoring of such functional portion of the Project is not necessary.

M. The Non-Federal Sponsor shall prevent obstructions or encroachments on the
Project (including prescribing and enforcing regulations to prevent such obstructions or
encroachments) such as any new developments on Project lands, easements, and rights-of-
way or the addition of facilities which might reduce the outputs produced by the ecosystern
restoration features, hinder operation and maintenance of the Project, or interfere with the

Project’s proper function.




N. 'the Non-Federal Sponsor shall not usc the ecosystent restoration features, ov
the lands, casements, and rights-of-way required pursnant to Article IIT of this Agreement
for such foaturcs, as a wetlands bank or mitigation credit for any other project.

0. The Non-Federal Sponsor shall keep the recreation feutures, and access roads,
parking arcas, and other associated public use facilifies, open and available to all on equal
ferms.

P. 'the Government shall determine and include in folal project costs any costs
mourred by the Non-Federal Sponsor for non-Federal work, subject to the conditions and
limitations of this paragraph. The Non-Tederal Sponsor in a timely mammer shall provide
the Government with such documents as are sufficient to enable the Government to
determine the amount of costs to be included in total project costs for non-Federal work.

1. The Non-Federal Sponsor shall not commence construction of the non-
Federal work until the designs, detailed plans and specifications, and arrangements for
the prosecution of such work have been approved by the Governinent. Chauges proposed
by the Non-Federal Sponsor to approved designs and plans and specifications also musl
be approved by the Government in advance of the related construction. Upon completion
of the ron-Federal work, the Non-Federal Sponsor shall {ursh to the Government a
copy of all final as-built drawings for the consiruction portion of such worl.

2. Non-Federal work shall be subject to an on-site inspection and
certification by the Government that the work was accomplished in a satisfactory mannsr
and in accordance with the provisions of this Agreement and is suitable for inclusion in
the Project.

3. The Non-Federal Sponser’s costs for non-Federal work that may be
eligible for inclusion in tofal project costs pursuant to this Agreement shall be subject to
an sudit in accordance with Article X.C. of this Agreement fo determine the
reasonableness, allocability, and allowability of such costs.

4. The Non-Federal Sponsor’s costs fur non-Federal work that may be
cligible for inchision in fofal project costs pursuant to this Agresment are not subject to
interest charges, nor are thoy subject o adjustment to reflect charpes in price lovels
between the time the non-Federal work 1s completed and the lime the cosis are included
n total project costs.

5. The Government shall not include in fotaf projeci costs any costs for
non-Jederal work paid by the Non-Federal Sponsor using Federal program funds unless
the Federal agency providing the Federal portion of such funds verifies in wiiting that
expenditure of such funds for such purpose is expressly avthorized by Federal Taw.




6. The Govermmment shall nol include in total project costs any costs for
non-Federal work 1n excess of the Government's estimate of the costs of the non-Federal
work if the work had been accomplished by the Government.

7. In the performance of the construction portion of the non-Federal
work, the Non-Federai Sponsor must comply with applicable Federal labor laws covering
non-lfederal construction, including, but not limited to, 40 11.5.C. 3141-3148 and 40
1.8.C. 3701-3708 (revising, codifying and enacting without substantive change the
provisions of {he Davis-Bacon Act (formerly 40 U.S.C. 276a ef seq.), the Conlract Work
Hours and Safety Standards Act (formerly 40 U.S.C. 327 et seq.), and the Copeland Anti-
Kickback Aet (formerly 40 U.S.C. 276¢)}. Costs for the construction portion of non-
Federal work may be excluded from folal project costs by the Government, in whole or
in part, as 2 result of the Non-Federal Sponsor’s failure to comply with its obligations
under these laws.

Q. The Government shall afford credit for the costs of the non-Federal work
{oward the Non-Federal Sponsor’s contribution of funds required under paragraph C.2.
and paragraph D.2. of this Article in accordance with {his paragraph.

1. The Governmont, in accordance with this paragraply, shall afford credit
toward the Non-Federal Sponsor’s coniribution of funds required under paragraph C.2. of
this Article for the cogts of the non-Irederal work determined i accordance with
paragraph P. of this Article that are determined by the Government to be attributable fo the
ecosystem restoration features. However, the maximum amount of credit that can be
afforded for the non-Federal work that is determined by the Government 1o be atfributable
to the ecosystem restoration features shall not exceed the least of the following amounts
as delermined by the Government: the Non-Federal Sponsor’s contribuiion ol funds
required under paragraph C.2. of this Article; the costs of the non-I"ederal work
determined in accordance with paragraph P. of this Article that are deternyined by the
Government to be atiributable to the ecosysten rasioraiion features; or 80 percent of the
Non-Federal Sponsor’s share of fotal ecosystem restoration costs.

2. The Government, in accordance with this paragraph, shall afford credit
toward the Non-Federal Sponsor’s contribution of funds required under paragraph D.2. of
this Article for the costs of the non-Federal work determined in accordance with
paragraph P. of this Article that are determined by the Government to be attributable to the
recreation features. Iowever, the maximum amownt of credit that can be afforded for the
non-Federal work that is determined by the Government o be allmbutable to the recreation
Sfeatures shall not exceed the lesser of the following amounts as determined by the
Govemment: the Non-Federal Sponsor’s contribution of finds required under paragraph
D.2. of this Article or the costs of the non-Federal work determined in accordance with
paragraph P. of this Article that are determined by the Governiment to be altributable to the

recreation features.

R. Notwithstanding any other provision of this Agrcement, the Non-Federal
Sponsor shall not be catilled {o reiimbursement of any costs of non-Federal work




determinéd in accordance with paragraph P. of this Article and included in rotal project
costs that exceed the amount of credit afforded for the non-Federal work determined in
accordance with paragraph Q. of this Article and the Non-Federal Sponsor shall be
responsible for 100 percent of all costs of ron-Federal work included in total project
costs that cxceed the amount of credit afforded.

ARTICLE IIf - LANDS, EASEMENTS, RIGHTS-OF-WAY,
RELOCATTONS, DISPOSAL AREA IMPROVEMENTS, AND
*OMPLIANCE WITH PUBLIC 1AW 91-646, AS AMENDED

A, The Government, after consultation with the Non-Federal Sponsor, shall
determine the lands, easements, and rights-of-way required for construction, operation, and
maintenance of the Projecr, including thosc required for relocations, the borrowing of
material, and the disposal of dredged or excavated maierial. The Government in a timely
manner shall provide the Non-Federal Sponsor with general written descriptions, mcluding
maps as appropriate, of the lands, easements, and rights-of-way that the Government
determines the Non-Federal Sponsor must provide, respectively, for the ecosystem
restoration features and for the recreation features, in detail sufficient to enabie the Non-
Federal Sponsor {o {ulfill its obligations under this paragraph, and shall provide the Non-
Federal Sponsor with a written notice to proceed with acquisition of such lands, easements,
- and rights-of-way. Prior {o the issuance of the solicitation for cach Government contract
for construction of the Project, or prior to the Government initiating construction of a
portion of the Project using the Government’s own forces, the Non-Federal Sponsor shall
acquire all lands, easements, and rights-cf-way the Government defermines the Non-
Federal Sponsor must provide for that work and shall provide the Government with
authorization for entry thereto. Furthermore, prior to the end of the period of constriction,
the Non-Federal Sponsor shall acquire all lands, easements, and rights-of-way required for
construction, operation, and maintcnance of the Project, as set forth in such descriptions,
and shall provide the Government with authorization for entry thereto. The Non-Federal
Sponsor shall ensure that lands, eascments, and rights-of-way that the Government
determines to be required for the Project and that were provided by the Non-Federal
Sponsor are retained in public ownership for uses compatible with the authorized purposes
of the Project.

B. The Government, after consulfation with the Non-Federal Sponsor, shail
determine the relocations necessary for construction, operation, and maintenance of the
Praject, including those necessary fo enable the borrowing of material or the disposal of
dredged or excavated material, The Government in a timely manncr shall-provide the Non-
Federal Sponsor with genetal written descriptions, inclnding maps as appropriale, of such
relocations that are neccssary, respectively, for the ecosysiem restoration features and for
the recreation features in detail sufficient to cnable the Non-Federal Sponsor to fulfill its
obligations under this paragraph, and shall provide the Nun-Federal Sponsor with a written
notice fo proceed with such relocations. Prior o the issuance of the solicitation for cach
Government contract for construction of the Project, or prior to the Government initiating
congtruction of a porlion of the Project nsing the Government’s own forces, the Non-
Federal Sponsor shall prepare or ensure the preparation ol plans and specifications for, and




perform or cosure the performance of, all relocarions the Government determines to be
necessary for that work, Furthermore, prior to the end of the period of consiruction, the
Non-Federal Sponsor shall perform or ensure performance of all relocations as set forth in
such descriptions.

C. The Government, after consultation with the Non-TFederal Sponsor, shall
determine the improvements required on lands, easements, and rights-of-way to enable the
disposal of dredged or cxcavated material associated with construction, operation, and
maintenance ol the Project. ‘Such improvemenis may include, but are not necessarity
limited to, retaining dikes, wasteweirs, bulkheads, embankments, moniforing features,
stilling basins, and de-watering pumps and pipes. The Government in a timely manner shall
provide the Non-Federal Sponsor with general wiiiten descriptions, including maps as
appropriate, of such improvements that are required, respectively, for the ecosystem
restoration feaiures and for the recreation features in detail sufficient to enable the Non-
Kederal Sponsor to fulfill its obligations under {his paragtaph, and shall provide the Non-
Federal Sponsor with 2 written hotice to proceed with construction of such improvements.
Prior to the issuance of the solicitation for each Govermment contrast for consfruciion of the
Project, or prior (o the Government nitiating congtruction of a portion of the Project
using the Government’s own forces, the Non-Federal Sponsor shall prepare plans and
specifications for all improvements the Government determines to be required for the
disposal of dredged or excavated material under fiat contract, submit such plans and
specifications {0 the Govemment for approval, and provide such improvements in
accordance with the approved plans and specifications. Furthermore, prior to the end of the

period of construction, the Non-Federal Sponsor shall provide all improvements sct forth in

such descriptions.

D. The Non-Federal Sponsor shall comply with {he upplicable provisions of the
Uniform Relocation Assistance and Real Property Acquisition Polictes Act of 1970, Public
Law 91-046G, as amended (42 1.8.C. 46(1-4655), and the Uniform Regulations contained in
49 CF.R. Part 24, in acquiring lands, casements, and rights-of-way required for
construction, operation, and maintenance of the Project, including those required for
relocations, the borrowing of material, or the disposal of dredged or excavated material, and
shall inform all affected pursons of applicable benelits, policies, and procedures in
connection with said Act.

ARTICLE IV - CREDIT FOR VALUE OF LANDS, EASEMENTS, RIGHTS-OF-WAY,
RELOCATIONS, AND DISPOSAL AREA IMPROVEMENTS

A. Except as provided otherwise in this Article, the Government shall include in
total project costs and afford credit toward the Non-Federal Sponsor’s share of fofal
ecosystem restoration costs for the value of the lands, easemeonts, and nights-of-way that the
Non-Federal Sponsor tust provide pursuant to Article IILA. of this Agreement for the
ecosystem restoration features; for the value of the relocations that the Non-Federal
Sponsor must perform or for which 1t roust ensure performance pursuant to Asticle IILB. of
this Agreement for the ecosystem restaration features; and for the value of the
improvements required on lands, easements, and rights-of-way to cnable the disposal of




dredged or excavated material that the Non-Federal Sponsor must provide pursuant to
Article HL.C. of this Agreement for the ecosystem restoration features. The Government
also shall include in fotal project costs and afford credit toward the Non-Federal Sponsor’s
share of iotal recreation costs for the value of the lands, easements, and rights-of-way that
the Non-Federal Sponsor must provide pursuant to Article LA, of this Agreement for the
recreation features, for the valuc of the relocations that the Non-Federal Sponsor must
perform or for which 1f must cusure performance pursuant to Article LB, of this
Agreement for the recreation features; and for the value of the improvements required on
lands, easements, and rights-of~way to enable the disposal of dredged or excavated material
that the Non-Federal Sponsor must provide pursnant to Article JILC. of this Agreement for
the recreation features. However, no amount shall be included in fotal project costs, no
credit shall be afforded, and no reimbursement shall be provided for the value of any lands,
easemetls, nghts-of-way, relocations, or improvements required on lands, sasements, and
rights-of-way to enable the disposal of dredged or excavated matenal that have been
provided previously as an item of cooperation for another Federal project, including the
Existing Project. In addition, no amount shall be included in fotal project costs, no credit
shall be afforded, and no reimbutsement shall be provided for the value of lands, eascments,
rights-ofsway, relocations, or improvements required on lands, easements, and tights-of-
way (o enable the disposal of dredged or excavated material that were acquired or
performed using Federal program funds unless the Federal agency providing the Federal
portion of such funds verifies in writing that affording credit for the value of such items is
expressly authorized by Federal law, Finally, no amount shall be included in totaf project
costs, no credit shall be afforded pursuant to this Article, and no rsimbursement shall be
provided to the Non-Federal Sponsor, for any value of lands, eascments, rights-of-way,
relocations, or improvements required on lands, easements, and rights-of-way to enable the
disposal of dredged or excavated material determined by the Government to be required or
necessary for the ecasysiem restoration feaiures that cxceeds 25 percent of total ecosystem
restoralion costs.

B. The Non-Federal Sponsor in a timely manner shall provide the Government with
such documents as are sufficient to enable the Government to determine the value of any
confitbulion provided pursuant to Article IILA., Article HLB., or Article HI1.C. of this
Agreement, Upon receipt of such documents, the Government in a timely manner shall
determine the value of such contributions for the purpose of including such value in total
project cosis and for determining the amount of credit to be afforded or reimbursement (o
be provided in accordance with the provisions of this Agreement.

C. For the purposcs of determining the value {o be included in total project costs
and the amount of credit to be alforded or reimburscment 1o be provided in accordance
with this Agreement and except as otherwise provided in paragraph G. of this Article, the
value of lands, casements, and rights-of-way, including those requited for relocations, the
borrowing of material, and the disposal of dredged or excavated material, shall be the fair
market vahuc of the real property interests, pius certain incidental costs of aequiring those
interests, as determined in accordance with the provisions of this paragraph. '




1. Date of Valation. The fair market value of lands, easements, or rights-
of-way owned by the Non-Federal Sponsor on the effective date of this Agreement shali be
the {air market value of such real property interests as of the date the Non-Federal Sponsor
provides the Government with authorization for entry thereto. However, for lands,
easements, or rights-of-way owned by the Non-Federal Sponsor on the clfective date of this
Agreement that are required for the non-Federal work, Tair market value shall be the value
of such real property interests as of the date the Non-Federal Sponsor awarded the first
construction contract for the non-Federal work, or, if the Non-Federal Sponsor performed
the construction with its own forces, the date that the Non-Federal Sponsor began
construction of the non-Federal work, The fair market value of lands, cascments, or rights-
of~way acquircd by the Non-Federal Sponsor after the effective date of this Agreement shall
be the fair market value of such real propetty interests at the time the interests are acquired.

2. General Valuation Procedure. Hxcept as provided in paragraph C.3. or
paragraph C.5. of this Article, the fair market value of lands, casements, or rights-of-way
shall be determined m accordance with the provisions of this paragraph.

a. The Non-Federal Sponsor shall obtain, for each real proporty
interest, an appraisal that is prepared by a qualified appraiser who is accepiable to the Non-
Federal Sponsor and the Govertiment. ‘The Non-Yederal Sponsor shall provide the
Government with the appraisal no later than 6 ruonths aflet the Non-Federal Sponsor
provides the Government with an authorization for entry for sach real property interest.
"The appraisal must be prepared in accordance with the applicable rules of just
compensation, as specificd by the Government. The fair market value shall be the amount
set forth in the Non-Federal Sponsor’s appraisal, if such appraisal is approved by the
Government. In the event the Government does not approve the Non-Federal Sponsor’s
appraisal, the Non-Fedcral Sponsor may obtain a second appraisal, and the fair market value
shall be the amount set forth in the Non-Federal Sponsor’s second appratsal, if such
appraisal is approved by the Govermment. In the event the Government does not approve
the Non-Federal Sponsor’s second appraisal, the Non-Federal Sponsor chooses not to obtain
a second appraisal, or the Non-Federal Sponsor does not provide the first appraisal as
required in this paragraph, the Government shall obtain an appraisal, and the fair market
value shall be the amount set forth in the Government’s appraisal, if such appraisal is
approved by the Non-Federal Sponsor. In the event the Non-Federal Sponsor does not
approve the Govermment’s appraisal, the Govermment, after consultation with the Non-
Pederal Sponsor, shall consider the Government’s and the Non-Federal Sponsor’s appraisals
and determine an amount based thereon, which shall be deemced to be the fair market valie.

_ b. Where the amougt paid or proposed to be paid hy the Non-Federal
Sponsor for the real property interest exceeds the amount determined pursvant to paragraph
C.2.a. of this Article, the Govertiment, at the request of the Non-Federal Sponsar, shall
consider all factors relevant to determining fair market value and, in its sole discrction, after
consultation with the Non-Fedcral Sponsor, may approve in writing an amount greater than
the amount determined pursnant to paragraph C.2.a. of this Article, but not fo exceed the
amount actuaily paid or proposed to be paid. I the Government approves such an amoutt,
the fair market value shall be the lesser of the approved amount or the amount paid by the




Non-Tederal Spousor, but 110 less than fhe amouni determined pursuant (o paragraph C.2.a.
of this Article, -

3. Eminent Domain Valuation Procedure. For lands, easements, or rights-
of~way acquired by eminent domain proceedmgs instituted after the effective date of this
Agreement, the Non-Federal Sponsor, prior to instifuting such proceedings, shall submit to
the Government notification in writing of its intent fo institute such proceedings and an
appratsal of the specific real property Interests to be acquired in such proceedings. The
Government shall have 60 calendar days after receipt of such a notice and appraisal within
which to review the appraisal, if not previously approved hy the Government in writing.

a. If the Govermnment previously has approved the appraisal in
writing, or if the Government provides written approval of, or (akes no action on, the
appraisal within such 60 day period, the Non-Federal Sponsor shall use the amount set forth
in such appraisaf as the estimate of just compensation for the purpose of instituting the
eminent domain procceding.

b. If the Government provides written disapproval of the appraisal,
including the reasons for disapproval, within such 60 day period, the Government and the
Non-Tederal Sponsor shall consult in good faith to promptly resolve the issues or areas of
disagreement that are identified in the Government’s written disapproval. If; after such
good faith consulfation, the Government and the Non-Federal Sponsor agree as to an
appropriate amount, then the Non-Federal Sponsor shall use that amount as the estimate of
Just compensation for the purpose of mstituting (he eminent domain procceding, If, afler
such good faith consultation, the Government and the Non-I'ederal Sponsor cannot agree as
to an appropriate amount, then the Non-Federal Sponsor may use the amount set forth in its
appraisal as {he estirnate of just compensation for the purpose of instituting the cminent
domain proceeding.

¢. For lands, easements, or rights-of-way acquired by eminent
domain proceedings instituted in accordance with paragraph C.3. of this Article, fair market
value shall be either the amownt of the court award for the real property interests taken, to
the extent the Govermment determined such interests are required for construction,
operation, and maintenance of the Project, or the amount of any stipulated settlement or
portion thereof that the Government approves in writing.

4, Incidental Costs. For lands, easements, or rights-of-way acquired by the
Non-Federal Sponsor within a five year period preceding the effective date of this
Agrcement, or at any time after the cffcctive date of this Agreement, the vahie of the interest
shall include the documented incidental costs of acquiring the intercst, as determined by the
Government, subject to an audit m accordance with Axticle X.C. of this Agreement to
determine reasonableness, allocability, and allowability of such costs. In the event the
Government modifics its determination made pursuant to Article IITLA. of this
Agreement, the Government shall afford credit for the documented incidental costs
associated with preparing to acquire the lands, casements, or rights-of-way identified in
the original determination, subject to an audit in accordance with Article X.C. of this




Agreement to deterntine reasonableness, allocability, and allowability of such costs.
Such incidental cosis shall inchude, but not necessarily be limited (o, closing and fitle costs,
appraisal costs, survey costs, attomey’s fees, plal maps, mapping costs, actual amounts
expended for payment of any relocation assistance benefits provided in accordance with
Article ILD. of this Agreement, and other payments by the Non-Federal Sponsor for
ilems that are generally fecognized as compensable, and required to be paid, by
applicable state Jaw due to the acquisition of a real property interest in accordance with
Article TIT of this Agreement. ‘The value of the interests provided by the Non-Federal
Sponsor 1n accordance with Avticle ITLA. of this Agreement also shall include the
docwnented costs of obtaining appraisals pursuant to paragraph C.2, of this Article, as
determined by the Government, and subject to an audit in accordance with Axticle X.C,
of this Agreement o defermine reasonableness, allocabilily, and aliowability of such
COStS.

5. Waiver of Appraisal. Except as required by paragraph C.3. of this
Article, the Government may waive {he requirement for an appraisal pursuant to this
paragraph if it determines that an appraisal is unnecessary because the valuation is
uncomplicated and that the estimated fair market value of the real propeity interest is
$10,000 or less based upon a review of available data. In such event, the Government
and the Non-Federal Sponsor must agree in writing to the valuc of such real property
interest in an amount not in excess of $10,000.

D. After consultation with the Non-Federal Sponsor, the Governmient shall
determine the value of relocations in accordance with the provisions of this paragraph.

1. For a relocation other than a kighway, the vahuc shall be only that pottion
of relocation costs that the Government determines is necessary {o provide a functionally
equivalent facility, reduced by depreciation, as applicable, and by the salvage value of any
removed items.

2. Dor a relocaticn of a highway, the value shall be only that portion of
relocation costs that would be necessary to accomplish the relocation in accordance with the
design standard that the State of New Mexico wonld apply uader similar conditions of
geography and traffic load, reduced by the salvage value of any removed items.

3. Relocation costs shall include, but not necessarily be limited to, actual
costs of performing the relocation; planning, engineering and design costs; supervision and
administration costs; and documented incidenial costs associated with performance of the
relocation, as detertnined by the Government. Relocation costs shall not include any costs
due o belierments, as delermined by the Government, nor any additional cost of using new
material when suitable used material is available. Relocation costs shall be subject to an
audit in accordance with Article X.C. of this Agréement to determine reasonableness,
allocability, and allowability of such costs.

E. The value of the improvements required on lands, casements, and rights-of-way
to enable the disposal of dredged or excavated material shall be the costs of the
improvements, as determined by the Goversunent, subject to an audit in accordance with




Article 3.C. of this Agreement to determine reasonablcness, allocability, and allowability of
such costs. Such costs shall include, but not necessarily be limited to, actual costs of
providing the improvements; planning, engineering and design costs; supervision and .
administration costs; and documented incidental costs associated with providing the '
improvements, but shall not include any costs due o betterments, as determined by the

Government. '

I'. Any credit afforded or reimbursement provided under the terms of this
Agreement for the value of relocations, or improvements required on lands, easements,
and rights-o[-way to cnable the disposal of dredged or cxcavaled material, performed within
the Project boundaries is subject to satisfactory compliance with applicable Federal labor
faws covering non-Federal construction, including, but not limited to, 40 U.S.C. 3141-
3148 and 40 U.8.C. 3701-3708 (revising, codifying and enacting without substantive
change the provisions of the Davis-Bacon Act (formerly 40 U.8.C. 276a ef seq.), the
Contract Work Hours and Safety Standards Act (formerly 40 U:S.C. 327 et seq.), and the
Copeland Anti-Kickback Act (formerly 40 U.S.C. 276¢)). Notwithstanding any other
provision of this Agrevment, credit or reimbusement may be withheld, in whole or in
part, as a resull of the Non-Federal Sponsor’s failure to comply with its obligations under
these laws.

G, Where the Government, on behalf of the Non-Federal Sponsor pursuant to
Artiele TL1.1. of this Agreement, acquires lands, easements, or righis-of-way, performs
relocations, or constructs improvements required on lands, cascments, or rights-of-way to
enable the disposal of dredged or excavated material, the value to be included in Zofal
project costs and the amount of credit to be afforded or the amount of reimbursement
provided in accordance with this Agreement shall be the casts of such work performed or
provided by the Governient that are paid by the Non-Federal Sponsor in accordance
with Article VLD. of this Agreement. In addition, the value to be included in fofal
project costs and the amount of such credit to be afforded or the amount of
reimbursement provided in accordance with this Agreement shali include the documented
costs incurred by the Nom-Federal Sponsor in accordance with the terms and conditions
agreed upon in writing pursuant to Article 1LJ. 1. of this Agreement subject to an audit in
_ accordance wifh Arficle X.C. of this Agreement to determine reasonablencss, allocabifity,
and allowability of such costs.

ARTICLE V - PROJECT COORDINATION TEAM

A. To provide for conststent and effective communication, the Non-Federal Sponsor
and the Government, not lafer than 30 calendar days after the effective date of flus
Agreement, shall appoint named senior representatives to a Project Coordination Team.
Thereafier, the Project Coordination Team shall meet regularly until the end of the period of
construction.The Government’s Project Manager and a counlerpart named by the Non-
Federal Sponsor shall co-chair the Project Coordination Team.

B. The Government’s Project Manager and the Non-Federal Sponsor’s counterpart
shall keep the Project Coordination Team informed of the progress of construction and of




siguificant pending issues and actions, and shall seck the views of the Project Coordination
Team on matters that the Project Coordination Teum gencrally oversees,

C. Until the end of the period of construction, the Project Coordination Team shall
generally oversee the Project, including matters rclated to: plans and specifications;
scheduling; real property and relocation requircments; real property acquisition; conlract
awards and modifications; contract costs; the application of and compliance with 40
U.S.C. 3141-3148 and 40 U.8.C. 3701-3708 (revising, codifying and enacting without
substantive change the provisions of the Davis-Bacon Act (formerly 40 U.S.C. 276a et
seq.}, the Contract Work Hours and Safcly Standards Act (formerly 40 U.S.C. 327 et
seq.), and the Copeland Anti-Kickback Act (formerly 40 U.S.C. 276¢)) for relocations,
improvements required on lands, easements, and rights-of~way to enable the disposal of
dredged or excavated material, and the construction portion of the non-Federal work; {he
investigations to identify the existence and oxtent of hazardous substances in accordance
with Asticle XIV.A. of this Agreement; historic preservation activities in accordance with
Axticle XVII of this Agreement; the Government’s cost projections; the performance of
and scheduling for the non-Federal work; final inspection of the entire Project or
Junctional portions of the Project; preparation of the proposed OMRR&R Manual;
finalization of the monitoring plan; performance of monitoring; anticipated requirements
and needed capabilities for performance of operation, maintenance, repair, rehabilitation,
and replacement of the Project including issnance of permits; and other matters related to
the Project, This oversight of the Project shall be consistent with a project management
plan developed by the Government after consultation with the Non-Federal Sponsor.

D. The Project Coordination Team may make recommendations to the District
Engineer on matters related to the Project that the Project Coordination Team generally
oversees, including suggestions to avoid potential sources of dispute. The Government in
good faith shall consider the recommendations of the Project Coordination Team. 'The
Government, having the legal authority and responsibility for construction of the Project
except for the non-Federal work, has the disoretion to acoept or reject, in whole or in
part, the Project Coordination Team's recommendations. On matlers related to the non-
Federal wortk, that the Project Coordination Team gencerally oversces, the Project
Coordipation Team may make recommendations to the Non-Federal Sponsor including
suggestions to avoid potential sources of dispute. The Non-Federal Sponsor in good faith
shall consider the reconumendations of the Project Coordination Team, The Non-Federal
Sponsor, having the legal authority and responsibility for constroction of the non-
Federal work, has the discretion to accept or reject, in wihole or in part, the Project
Coordination Tean’s recommendations cxcept as otherwise required by the provisions of
this Agreement, including compliance with applicable Federal, State, or local laws or

regulations. :

E. The Non-Federal Sponsor’s costs of participation in the Project Coordination
Team shall be included in total project costs and shared in accordance with the provisions
of this Agreement, subject {o an andit in accordance with Article X.C. of this Agreement
to determine reasonableness, allocability, and allowability of such costs. The




Government’s costs of participation in the Project Coordination Team shall be included
m total project costs and shared in accordance with the provisions of this Agreement,

ARTICLE VI - METHOD OF PAYMENT

A, Tu accordance with the provisions of this paragraph, the Government shall
maintain cuirent records and provide to the Non-Federal Sponsor current projections of
costs, financial obligations, contributions provided by the parties, the value inciuded in
total project costs for lands, eascments, rights-of-way, refocations, and improvements
required on lands, eascments, and rights-of-way t¢ cnabie the disposal of dredged or
excavated material determined in accordance with Article IV of this Agreement {he costs
included in éotal project costs for the non-Federal worl determined in accordance with
Article ILP. of this Agreement, and the credit to be afforded for the non-Federal worik

pursuant to Article 1LQ. of this Agrecment.

1. As of'the effective date of this Agreement, total project costs are
projected to be $6,659,000; total ecosysiem restoration costs are projected to he
$6,056,000; the Non-Federal Sponsor’s contribution of funds required by Article ILC.2,
of this Agreement 1s projected to be $1,514,000; total recreation costs are projected to be
$604,000; the Non-Federal Sponsor’s contribution of funds required by Article ILD.2,
and Ariicle 1L.D.4. of this Agrecmnent is projected to be $302,000; the costs included in
total project costs lor the non-Federal work determined in accordance with Article ILP.
of this Agrsement are projected to be 1,513,000, the credit o be afforded for the non-
Federal work pursuant to Article TL.Q. of this Agreement is projected to be $1,211,000
for the ecosystem restoration features and $302,000 for the recreation features; the Non-
Federal Sponsor’s contribution of funds required by Article TLE.2. of this Agreement is
projected to be $0; the non-Federal proportionate share is projecicd to be 50 pereent; the
Non-Federal Sponsor’s confribution of funds required by Article XVILC. 4. of this
Agreement is projected {o be $0; the value included in total project costs for lands,
casements, rights-of-way, relocations, and improvements required on lands, easements,
and rights-of-way to enable the disposal of dredged or excavated material determined in
accordance with Article IV of this Agreement is projected to be 30 for the ecosystem
restoration features and $0 for the recreation features, and the Governient’s fotal
financial obligations for the additional work to be incurred and the Non-Federal
Sponsgor’s contribution of funds for such costs required by Axticle ILJ. of this Agreement
are projected to be $0. These amounts and percentage are estimates subject to adjustment
by the Government, after consultation with the Non-Federal Sponsor, and are not {o be
construed as the tofal financial responsibilities of the Govemment and the Non-Federal

Sponsot.

2. By November 1 and by each quarterly anniversary thereof until the
conclusion of the period of construction and resolution of all relevant claims and appeals,
and eminent dormain proceedings, the Government shall provide the Non-Federal Sponsor
with a report sctiing forth all coniributions provided to date and the current projections of
the following: total project costs; total ecosystem restoration costs, the Non-Federal
Sponsor’s total contribution of funds required by Article I1.C.2, of this Agreement,; tofal




recreation costs; the Noa-Federal Sponsor’s total contribution of funds required by
Article ILD.2. and Article ILD.4. of this Agresment; the costs inctuded in tota! project
costs for the non-Federal work determined in accordance with Article ILP. of this
Agrcement; the credit (o be afforded for the non-Federal work pursuant to Article ILQ. of
this Agreement; the Non-Federal Sponsor’s contribution of funds reguired by Article
ILE.2. of this Agreement; the non-Federal proportionate share; the Non-Federal
Sponsor’s total contribution of funds required by Article XVILC4. of this Agreement;
the valie incladed in total project costs for lands, casements, rights-of-way, relocations,
and improvements reguired on lands, easements, and rights-of-way to enable the disposal of
dredged or excavated material determined in accordance with Article IV of this
Agreement; and the Government’s total financial obligations for additional work incurred
and the Non-Federal Sponsor’s contribution of funds for such costs required by Article
I1.J. of this Agreement. '

B. The Non-Fedcral Sponsor shall provide the contributions of funds required by
Ariiclc ILC.2., Article I1.D.2,, Article ILD4., Article IE.2,, and’ Article XVILCA4, of
this Agreement in accordance with the provisions of this paragraph.

1. Not less than 30 calendar days prior fo the scheduled date for issuance
of the solicitation for the first contract for construction of the Project or commencement
of construction of the Project using the Government’s own forces, the Governmenl shall
notify the Non-Federal Sponsor in writing of such scheduled date and the funds the
Government determines to be required from the Non-TFederal Sponsor , after
consideration of any credit the Government projects will be afforded for the non-Federal
work pursnant to Article 1L.Q. of this Agrecment, to meet its projected share nnder
Article ILC.2., Articlc ILD.2., Adicle ILD .4, Articlc ILE2., and Asticle XVIL.C.4. of this
Agreement. Not later than such scheduled dats, the Non-Federal Sponsor shall provide
the Government with the full amount of such required funds by delivering a check
payable {0 “FAO, USAED, Albuquergue District” lo the District Engineer, or verifying
to the satisfaction of the Government that the Non-Federal Sponsor has deposited such
required funds in an escrow or other account acceptable to the Government, with interest
accruing to the Non-Federal Sponsor, or by presenting the Governmenl with an
irrevocable letler of credit acceplable fo the Government for such required funds, or by
providing an Electronic Fands Transfer of such required funds in accordance with
procedures established by the Government,

2. The Government shall draw from the funds provided by the Neon-
Federal Sponsor such sums as the Government deems necessary , after consideration of
any credit the Government projects will be afforded for the non-Federal work pursnant to
Articie I1.Q. of this Agreement, to cover (&) the non-Federal proportionate share of
Jfinancial obligations for construction incurred prior to the commencement of the period
of construction, (b) the non-Federal proportionate share of financial obligations for
construction as financial obligations for construction arc incurred; and (c) the Non-
Federal Sponsor’s share of financial obligations for data recovery activities associated
with historic preservation pursuant to Article XVILC.4. of this Agreement as those
financial obligations are incurred. If al any ime the Govermnent detertnines that




additional fanids will be needed from the Non-Federal Sponsor to cover the Non-Federal
Sponsor’s sharc of such financial obligations, the Government shall notify the Non-
Federal Sponsor in writing of the additional funds required and provide an explanation of
why additional funds are required. Within 45 calendar days from receipt of such notice,
the Non-Federal Sponsor shall provide the Government with the full amount of such
additional required funds through any of the payment mechanisms specified in paragraph
B.1. of this Article.

C. Upon the District Bngtmeer’s detenmination that, except for monitoring, the
chtire Project 15 complete and all relevant ¢laims and appeals have been resolved, the
Government shall conduct an inferim accounting and furnish the results to the Non-Federal
Sponsor. Further, upon conclusion of the period of construction and resolution of all
relevant claims and appeals, the Government shall amend the inferim accounting to
complete the final accounting and furnish the results fo the Non-Federal Sponsor, If
outstanding relevant ctaims and appeals prevent a final accounting from being conducted
in a timely manner, the Government shall conduct an inferim accounting or amend the
previous interim accounting, as applicable, and fumish the Non-Tederal Sponsor with
written notice of the results of such interim or amended interim accounting, as applicable.
Once all ontstanding relevant claims and appeals and eminent domain proceedings are
resolved, the Government shall complete the final accounting and furnish the Non-
Federal Sponsor with written notice of the results of such final accounting. The interim
or inal accounting, as applicable, shall determine total project costs, total ecosystem
restoration costs, total recreation costs, and the costs of any dala recovery activities
associated with historic preservation. In addition, for each set of costs, the interim or final
accounting, as applicable, shall determine each party’s required share thereof, and cach
party’s total contributions therelo as of the date of such accounting,

1. Should the interim or final accounting, as apphicable, show that the
Non-Federal Sponsor’s total required shares of tofal ecosystem restoration costs, total
recreation costs, and the costs of any data recovery activities associated with historic
preservation exceed the Non-Federal Sponsor’s total coniribulions provided thereto, the
Non-Federal Sponsor, ne later than 90 calendar days after receipt of written notice from
the Government, shall make a payment to the Government in an emount equal to the
difference by delivering a check payabie to “FAQ, USAED, Albuquerque I¥strict” to
the District Engineer or by providing an Electronic Funds I'ransfer in accordance with
procedures established by the Government.

2. Should the interim or final accounting, as applicable, show {hat the
total contributions provided by *he Non-Federal Sponsor for fotal ecosystem restoration
costs, total recreation costs, and the costs of any data recovery activities associated with
historic preservation exceed the Non-Fedcral Sponsor’s total required shares thereof, the
Government, subject to the availability of [unds and as limited by Article 1L.1).4. and
Article ILR. of this Agreement, the Section 1135 Project Limit, and the Section 1135 .
Annual Program Limii, shall refund or reimburse the excess amount to the Non-Federal
Sponsor within 90 calendar days of the date of completion of such accounting. Tn the
cvent the Non-Federal Sponsor is due a refund or reimbursement and funds arc not




available to refund or reimburse the cxeoss amousl to the Non-Federal Sponsor, the
Government shall seok such appropriations as are necessary to make the refund or
reimbursement.

D. The Non-Federal Sponsor shall provide the contribution of finds required by
Axtficle ILJ, of this Agreement for additional work m accordance with the provisions of

this paragraph.

1. Not less than 30 caleudar days prior to the scheduled date for the first
financial obligation for additional work, the Govornment shall notify the Non Federal
Sponsor w writing of such scheduled date and of the full amount of fundg the
Govermment determyines to be required from the Non-Federal Sponsor to cover the costs
of the additional work. No later than 30 calendar days prior to the Government incurting
arty financial obligation for additional work, the Non-I'ederal Sponsor shall provide the
Government with the fill amount of the fiinds required to cover the costs of such
additional work through any of the pa.ymem mechanisms specified in paragraph B.1. of
this Article.

2. The Government shall draw from the funds provided by the Non-
Federal Sponsor such sums as the Government deems ncoessary 1o cover the
Governent’s financial obligations for such addifional work as they are mncurred. I at
any time the Government determines that the Non-Federal Sponsor niist provide
additional funds (o pay for such additional work, the Government shall notify the Non-
TFederal Sponsor in writing of the additional funds required and provide an explanation of
why addifional funds are required. Within 38 calendar days from receipt of such notice,
the Non-Federal Sponsor shall provide the Govermment with the full amount of such
additional requirced funds through any of the payment mechamsms specified in paragraph
B.1. of this Article. :

3. At the time the Government conduets the interim or {inal accounting,
as applicable, the Government shall conduct an accounting of the Government’s financial
oblhigations ncurred for additional work and furnish the Non-Federal Sponsor with
written notice of the resulls of such accounfing. If outstanding relevant claims and
appeals or eminent domain proceedings prevent a final accounting of such finuncial
obligations for additional work from being conducted in a timely manner, the
Government shall conduct an interim accounting of such financial obligations for
additional work and furnish the Non-Federal Spensor with written notice of the results of
such mnterim accounting. Once all outstanding relevant cluims and appeals and eminent
domain proccedings are resolved, the Government shall amend the interiny accounting of
such financial obligalions for additional work to complete the final accounting of such
financial obligations for additional work and furnish the Non-Tederal Sponsor with
wriften notice of the results of such final aceounting, Such interim or final accounting, as
applicable, shall determine the Government’s tolal financial obligations for additional
work and the Non-Federal Sponsor’s contribmtion of funds provided theleto as of the date

of such accounting.




ARTICLE VII - DISPUTE RESOCLUTION

As a condition precedent to a party bringing any suit for breach of this
Agreement, that party must first notify the other party in writing of the nature of the
purported breach and seck in good faith to resolve the dispute through negotiation. If the
pariics cannol resolve the dispute through negotiation, they may agree to a mutuatly
acceplable method of non-binding alternative dispute resolution with a qualified third
party acceptable to hoth parties. Hach party shall pay an equal share of any costs for the
services provided by such a third party as such costs arc incurred, The existence of a
dispute shall not excuse the parties from performance pursuant to this Agreement.

ARTICLE VIII - OPERATION, MAINTENANCE, REPAIR, REIIABILITATION,
AND RUEPLACEMENT (OMRR&R)

A. Upon receipt of the notification from the District Engincer in accordance with
Axticle ILF. of this Agreement and for so long as the Project remains authorized, the Non-
Federal Sponsor, pursuant 1o Article ILG. of this Agreement, shall operate, maintain,
repair, rehabilitate, and replace the entire Project or functional portion of the Project, at no
cost ta the Government. The Non-Federal Sponsor shall conduct its operation,
maintenance, repair, rehabililation, and replacement responsibilities in a manner
compatible with the Project 's uthorized purposes and in accordance with applicable
Federal and State Jaws as provided in Article X1 of this Agreement and specific dircctions
prescribed by the Government in the interim or final OMRR&R Manual and any
subsequent amendments thereto.

B. The Non-Federal Sponsor hereby gives the Government a right {0 enter, at
reasonable times and in a reasonable manner, upon property that the Non-Federal Sponsor
now or hereafter owns or controls for access to the Project for the purpose of inspection and,
if necessary, for the purpose of completing, operating, maintaining, repairing, rehabilitating,
or replacing the Project, If un inspection shows that the Non-Federal Sponsor for any
reason 18 failing to perform its obligations under this Agreement, the Government shall send
a written notice describing the non-performance to the Noa-Federal Sponsor. 1, afier 30
calendar days from rceeipt of such writfen notice by the Government, the Non-Federal
Sponsor continues fo fail to perform, then the Government shall have the right to enter, at
reasonable times and in a reasorable manner, upon property that the Non-Federal Sponsor
now or hercafter owns oxr controls for the purpose of completing, operating, maintaining,
repairing, rehabilitating, or replacing the Project. No completion, operation, maintenance,
Tepair, rehabilitation, or replacement by the Government shall relieve the Non-Federal
Sponsor of responsibility to meet the Non-Federal Sponsor’s obligations as set forth in this
Agreement, or to preciude the Government from pursuing any other remedy at Jaw or equity
1o ensure faithful performance pursuant to this Agresment.




ARTICLE IX — TIOLD AND SAVE

The Non-Federal Sponsor shall hold and save the Govermment fice from all
damages arising from construction, monitoring, operation, maintenance, repair,
rehabilitation, and replacement of the Project and any betterments, except for demages due
to the fault or negligence of the Government or its contractors.

ARTICLE X - MAINTENANCE OF RECORDS AND AUDIT

A. Not later than 60 calendar days after the effective date of this Agreement, the
Government and the Non-Federal Sponsor shall develop procedures for keeping books,
records, documents, or other evidence pertaining to costs and expenses incurred pursuant to
thns Agrecment. These procedures shall incorporale, and apply as appropriate, the standards
for financial management systems set forth in the Uniform Administrative Requirements for
Grants and Cooperative Agreements to State and Focal Governments at 32 C.F.R. Section
33.20 . The Government and the Non-Federal Sponsor shall maintain such books, records,
documents, or other evidence in accordance with these procedures and for a mmimam of
three years after completion of the accounting for which such books, records, decuments, or
other evidence were required. 'T'o the extent permitted under applicable Federal laws and
regulations, the Government and the Non-Federal Sponsor shall each allow the other to
inspect such books, records, documents, or other evidence.

B. In accordance with 32 C.F.R. Ssction 33.26, the Non-Federal Sponsor is
responsible for complying with the Single Audit Act Amendments of 1996 (31 U.S.C. 7501-
7507), as implemented by Office of Management and Budget (OMB) Circular No. A-133
and Department of Defense Divestive 7600.10. Upon request of the Non-IFederal Sponsor
and to the extent pexrmitied under applicable Federal laws and regulations, the Government
shall provide to the Non-Federal Sponsor and independent auditors auy information
necessary to enable an audit of the Noo-Federal Sponsor’s activities under this Agreement.
The costs of any non-Federal audits performed in accordance with this paragraph shall be
allocated in accordance with the srovisions of OMB Circulars A-87 and A-133, and such
costs as are allocated to the Project shall be included in fotal project costs and shared in
accordance with {he provisions of this Agrcement.

C. In accordance with 31 U.S.C. 7503, the Government may conduct audits in
addition to any audit that the Non-Federal Sponsor is required to conduct under the Single
Audit Act Amendments of 1996. Any such Government audits shall be conducted in
accordance with Government Auditing Standards and the cost principles in OMDB Circular
No. A-87 and other applicable cost principles and regulations. The costs of Govermment
andits performed in accordance with this paragraph shall be mcluded in total project costs
and shared in accordance with the provisions of this Agreement.




ARTICLE XI - FEDERAT, AND STA'TE LAWS

In the exercise of their respective rights and obligations under this Agreement, the
Non-Federal Sponsor and the Government shall comply with all applicable Federal and
State laws and regulations, including, but not limited to: Section 601 of the Civil Rights
Act of 1964, Public Law 88-352 (42 U.S.C. 2000d) and Department of Defense Dircotive
5500,11 issucd pursuant thercto; Army Regulation 600-7, entitled “Nondiscrimination on
the Basis of Handicap in Programs and Activities Assisted or Conducted by the
Decpartment of the Army”; and all applicable Federal labor standards requirements
including, but not limited to, 40 11.8.C. 3141-3148 and 40 1J.8.C. 3701-3708 (revising,
codifying and enacting without substantive change the provisions of the Davis-Bacon Act
{formcrly 40 U.S.C. 276a ef seq.), the Contract Work Hours and Safety Standards Act
(formerly 40 U.S.C. 327 et seq.}, and the Copeland Anti-Kickback Act (formerly 40

U.8.C. 276c)).
ARTICLE XII - RELATIONSHIP OF PARTIES

A, In the exercise of their respective righls and obligations under this Agreement,
the Government and the Non-Federal Sponsor each act in an independent capacity, and
neither is fo be considered the officer, agent, or employee of the other.

B. In the cxercise of its rights and obligations under this Agresment, neither patty
shall provide, without the consert of the other party, any comtractor with a release that
wailves or purports to waive any rights the other party may have to seek relief or redress
against that contractor cither pursuant to any causc of action that the other party may have or
for viclation of any law.

ARTICLE XIH - TERMINATION OR SUSPENSION

A. If at any time the Non-Federal Sponsor fails to fulfill its obligations under this
Agreement, the Assistant Secretary of the Ariny (Civil Works) shall terminate this
Agreement or suspend future performance under this Agrecment unless he deteninines that
continmation of work on the Project is in the interest of the United States or is necessary in
order to satisfy agreements with any other non-Federal interests in connection with the
Project.

B. In the event future performance under this Agreement 1s suspended pursnant
to Article ILE. of this Agreement, such suspension shall remain in effect until such time
that the Government notifies the Non-Federal Sponsor in writing that sufficient Federal
funds are available to meet the Federal share of tofal project costs and the Federal share
of costs for data recovery activities associated with historic preservation in accordance
with Article XVILC.3. and Article XVIL.C.4. of this Agreement the Government projects
to be incurred through the then-current or upcoming fiscal year, or the Government or the
Non-Federal Sponsor clects to terminate this Agreement,




C. In the event that the Government and the Non-Federal Sponsor determine to
suspend future performance under this Apreement m accordance with Article XiV.C. of
this Agreement, such suspension shall remain in effect until the Government and the
Non-Federal Sponsor agree to proceed or to terminate this Agreement. In the event that
the Government suspends future performance under this Agreemment in accordance with
Arlicle XIV.C. of this Agreement due to [ailure to reach agrecment with the Non-Federal
Spousor on whether to proceed or {o terminate (s Agreement, or the failure of the Non-
Federal Sponsor to provide finds fo pay for cleanup and response costs or to otherwise
discharge the Non-Federal Spousor’s responsibilitics under Article XiV,C. of this
Aprcement, such suspension shall remain in effect until: 1) the Government and Non-
Federal Sponsor reach agreement on how to proceed or to terminate this Agreement; 2)
the Non-Federal Sponsor provides funds necessary to pay for cleanup and response costs
and otherwise discharges its responsibilities under Article X1V.C.1. 3) the Government
conlinues work on the Froject; or 4} the Governmen! terminates this Agreement in
accordance with the provisions of Article XIV.C. of this Agresment.

12, In the cvent that this Agreement s terminated pursaant to this Article or Article
XIV.C. of this Agreement, both pariies shall conclude their activities relating to the Project
and condoet an accounting in accordance with Article V9.C, of this Agieement. T'o provide
for this eventuality, the Government may reserve a pereentage of total Federal funds
made available for the Project and an equal percentage of the total funds contribuled by
the Non-I‘ederal Sponsor in accordance with Article JL.C.2,, Articie [1.D.2., Article
1LD 4., Article TLE.2,, and Article XV11.C.4. of this Agreement as a contingency to pay
cosis of fermination, including any costs of resolution ol contract clains and contract

modifications. :

E. Any termination of this Agrecment or suspension of future performance under
this Agreement in accordance with this Article ar Article ILTL or Article XTV.C. of this
Agreement shall not relieve the partics of liability for any obligation previously incurred.
Any delinguent payment owed by the Non-Federal Sponsor shall be charged inferest at a
rate, to be determined by the Secretary of the Treasury, equal to 150 per centum of the
average bond equivalent rate of the 13 week 'I'reasury bilis auctioned immediately prior to
the date on which such payment became delinquent, or anctioned immediately prior to the
beginning of cach additional 3 month period if the period of delinguency excecds 3 months.

ARTICLE X1V - HAZARDQGUS SUBSTANCES

A. After execution of this Agresment and upon direction by the District Engineer,
the Non-Federal Sponsor ghall perform, or ensure performance of, any investigations for
hazardous substances that the Government or the Non-Federal Sponsor determines fo be
necessary to identify the existence and extent of any hazardous substances regulated under
the Comprehensive Invironmental Response, Compensation, and Liability Act (42 U,S.C,
9601-9675; hereinafier “CERCLA™), that may exist in, on, or under lands, easements, and
rights-of-way that the Governmert determines, pursuant (o Article U of this Agreement, to
be required for construction, operation, and maintenance of the Project, cxcept for any such
lands, easements, and rights-of-way that the Government determines to be subject to the




navigation servitude or any lands that arc owned by the United States and administered
by the Government. For lands, casements, aud rights-of-way that the Government
determines to be subject to the navigation servitude, only the Government shall perform
such investigations unless the District Hngineer provides the Non-Fedcral Sponsor with
prior specific written ditcetion, in which case the Non-Federal Sporsor shall perform such
investigations it accordance with such written direction. Purther, the Government shiall
perform, or ensure performance of, such investigations on lands that are owned by the
United States and administered by the Government.

1. All actnal costs Incurred by the Non-Federal Sponsor for such
investigations for hazardous substances shall be included in fofal project costs and shared in
accordance with the provistons of this Agreement, subject to an audif in accordance with
Article X.C. of this Agrcement to detlermine reasonableness, allocability, and allowability of

such cosls,

2. All actual costs ncurred by the Government for such investigations for
hazardous snbstances shall be included in fotal project costs and shared in accordance
with the provisions of this Agreement.

B. In the event it is discovered through any investigation for hazardous substances
or other meuans (ha{ hazardous substances regulated under CERCLA cxist in, on, or under
any lands, easements, or rights-of-way that the Government determines, pursuant (o Article
TH of this Agrecment, to be required for constructjon, operation, and maintenance of the
Project, the Non-Federal Sponsor and the Governmen, in addition to providing any other
notice required by applicable law, shall provide prompt written notice to each other, and the
Non-Federal Sponsor shall not proceed with the acquisition of the real property interests
until the partics agrec that the Non-Federal Sponsor should proceed.

C. The Governmnent and the Non-Federal Sponsor shall defermine whether to
initiate construction of the Project, or, if already in construction, whether to continue with
constritction of the Project, suspend future performance under this Agrecnent, or terminafe
flus Agreemcent for {he convenience of the Government, in any case where hazardous
substances regulated under CERCLA are found to exist in, on, or under any lands,
cascinents, or rights-oi~way that the Governtnent determines, pursuant io Article {1 of this
Agreement, to be required for construction, operation, and maintenance of the Praject.

1. Should the Government and the Non-Federal Sponsor detenmnine to
initiate or continue with construction of the Project after considering any labilily thal may
arise under CERCILA, the Non-Federal Sponsor shall be responsible, 4s beiween the
Government and the Non-Federal Sponsor, for the costs of cleanup and response, including
the costs of any studies and investigations necessary to detesmine an appropriate response to
the contamination, except for any costs of cleanup and responsc on lands owned by the
United States and administercd by the Government. Cleanup and response costs that are
the responsibility of the Non-Federal Sponsor under this paragraph shall not be considered a

part of total project costs.




2. Should the Government and the Non-Federal Sponsor determine to
initiate or continue with construction of the Project alter considering any Hability that may
arisc under CERCLA, the Government shall be responsible, as between the Government and
the Non-Tederal Sponsor, for the costs of cleanup and response, including the costs of any
studies and investigations necessary fo determine an appropriate response to the
contamination, on lands owned by the United States and administered by the Government,
All actual costs incmred by the Government for such cleanup and response shall be
included in total project costs and shared in accordance with the provisions of this

 Agreement.

3. In the event the Non-Federal Sponsor does not rcach agreement with the
Goversment on whether to proceed or to terminate this Agreement under this paragraph,
or fails to provide any funds necessary to pay for cleanup and response costs or to otherwise
discharge the Non-Federal Sponsor’s responsibilities under paragraph C. of this Article
upon direction by the Government, the Government, in its sole discretion, may either
terminate this Agreement for the convenience of the Government, suspend future
performance under this Agreement, or continue work on the Project.

D. The Non-Federa] Sponsar and the Government shall consall with each other m
accordance with Article V of this Agreement in an effort to ensure that responsible parties
bear any necessary cleanup and responsc costs as delined in CERCLA. Any decision made
pursuant to paragraph C. of this Article shall not relieve any third party from any liability
that may arise under CERCLA. )

E. Asbetween the Government and the Non-Federal Sponsor, the Non-Federal
Sponsor shall be considered the operator of the Project for purposes of CERCLA liability.
To the maximum exfent practiceble, the Non-Federal Sponsor shall operate, maintain,
repair, rehabilitate, and replace the Prgjeci in 2 manner that will not cause liability to arise

under CERCLA.
ARTICLE XV - NOTICES

A, Any notice, request, demand, or other communication required or permitted to be
given under this Agrecment shall be decmed o have been duly given if in writing and
delivered personally or sent by {elcgram or mailed by [irst-class, registered, or cortified mail,

as follows:
: Ifto the Non-Federal Sponsor: Chief Executive Officer, Middie Rio Grande
Conservancy District, P.O, Box 581, Albuguerque, New Mexico, 87103

Tf to the Government: District Engineer, 4101 Jefferson Plaza NE,
Albuquerque New Mexico, 87109-3435,

B. A party may change the address to which such communications are to be
directed by giving written notice to the other party in the manmner provided in this Asticle,




. Any notice, reguest, demand, or other comnmnication made pursuant to this
Article shall be deemed to have been received by the addressce at the earlier of such time as
it 15 actually received or seven calendar days after it is mailed.

ARTICLE XVI - CONFIDENTIALITY

To the exient permitted by the laws governing each party, the parties agrec to
maintain the confidentiality of exchanged information when requested to do so by the

providing party.
ARTICLE XVH - HISTORIC PRESERVATION

A. Except as provided in paragraph B. below, the Govercment shall perform any
identification, survey, or evaluation of historic properties that it determines is necessary
- for the Projert. Any costs incurred by the Government for such work shall be included in
total project costs and shared in accordance with the provisions of this Agreeinent.

B. In the event that the Government determines thal any idenlification, survey, or
evalnation of historic properties is reqmred for construction of the non-Federal work, and
if the Government and the Non-Federal Sponsor agree in writing that the Non-Federal
Sponsor should perform such identification, survey, or gvaluation of hisforic propertics,
the Non-Federal Sponsor shall perform such identification, survey, or evaluation in
accordance with this paragraph and other written directions of the Government.

1. The Non-Federal Sponsor shall ensure that its studies are conducied by
qualified archasologists, historians, architectural historians and historic architects, as
appropiiate, who meef, at a minimum, the Secretary of the Interior's Professional
Qualifications Standards. The Non-Federal Sponsor shall submit study plans and reports
to the Government for review and approval and the Non-Federal Sponsor shall be
responsible for resolving any deficicncies identified by the Government.

2. Any costs of identification, survey, or evaluation of historic properties
incuired by the Non-Federal Sponsor pursuant {o this paragraph shall be included in the
costs for non-Federal work subject to an audit in accordance with Article X.C. of this
Agreement to determine reasonableness, allocability, and allowability of such costs.

C. Except as provided in paragraph C.2, below, the Government, as it determines
necessary for the Project, shall perform or ensure the performance of any mitigation
activitics or actions for historic properties or that are otherwise associated with historic

preservation including dala recovery aclivitics.

1. Any costs incurred by the Government for such mitigation activitics,
except for data recovery activities associated with historic preservation, shall be included
in fotal project costs and shared in accordance with the provisions of this Agreemont.




2. Inthe event that the Government determines that mitigation activities
or actions other thun data recovery activities associated with historic preservation are
required for construction of the non-Federal work, and it the Government and the Non-
Federal Sponsor agree in writing that the Non-Federal Sponsor should perform such
activities or actions, the Non-Federal Sponsor shall perform such activities or actions in
accordance with the written dircctions of the Government. The Non-Federal Sponsor
shall perform the agreed upon activities or actions prior to construction of the non-
Federal work., Any costs incurred by the Non-Federal Sponsor in accordance with the
provisions of this paragraph shall be included in the costs for non-Federal work subject to
an audit in accordance with Article X.C. of this Agreement to determine reasonablencss,
allocability, and allowability of such costs.

3. As specified in Section 7(a) of Public Law 86-523, as amended by
Public Law 93-291 (16 U1.S.C. 469¢(a)), the costs of data recovery activities associated
with historic prescrvalion shall be borne entircly by the Government and shall not be
mcluded in total project costs, up to the statutory limit of onc percent of the Section 1135
Project Limit.

4, The Government shall not incur costs for data recovery aclivities
associated with historic preservation that exceed the statutory one percent limit specified
in paragraph C.3. of this Article unless and until the Assistant Secretary of the Army
(Civil Works) has waived that limit and the Sceretary of the Interior has concurred in the
waiver in accordance with Section 208(3) of Public Law 96-515, as umended (16 U.S.C.

4690-2(3)).

- a. Any costs of dala recovery activities associated with historic
pt ‘eservation that exceed the one percent limit and are determined by the Government to be
attributable to {he ecosystem restoration features shall not be included in tofal project costs
but shall be shared between the Non-Federal Sponsor and the Government consistent with
the cost csharing requirements for Section 1135, as follows: 25 percent will be borne by ihe
Non-Federal Sponsor and 75 percent will be borne by the Government.

b, Any costs of data recovery activitics associated with historic
preservation that exceed the one percent liniit and are determined by the Government to be
attributable o the recreation features shall not be included in total project cosis but shall be
shared beiween the Non-Federal Sponsor and the Governiment consistent with the cost
sharing requirements for recreation, as follows: 50 percent will be borne by the Non-Federal
Sponsor and 50 percent will be berne by the Government.

D. If, dwring its performance of relocations, construction of improvements
required on lands, easements, and rights-of-way to enable the disposal of dredged or
cxeavated material in accordance with Article 111 of this Agreement, or performance of the
non-Federal work, the Non-Federal Sponsor discovers historic properties or other cultural
resources that have not been evaluated in accordance with this Article, the Non-Federal
Sponsor shall provide prompt written notice to the Government of such discovery. The
Non-Fedetal Sponsor shall not proceed with performance of the relocation, construction of




the improvement, or performance of the non-Federal work that is related to such discovery
until the Government provides wiitten notice to the Non-Federal Sponsor that it should

proceed with such work.

ARTICLE XVIII - THIRD PARTY RIGHTS, BENEFITS, OR ITABILITIES

Nothing in this Agreement is intended, nor may be construed, to create any rights,
confer any benefits, or relieve any liability, of any kind whatseever in any third person

not party to this Agreement.

IN WITNESS WHEREOQF, the parties hereto have executed this Agreement, which
shall become effective upon the date it is signed by the District Engineer

DEPARIMENT OF THE ARMY MIDDLE R10 GRANDE CONSERVANCY
DISTRICT
:/d éﬂy ]\51’ (,olloton Gary D! Perry
enznl Colonel, U.S, Army Chairman
Distriet Commander Middle Rio Grande
Conservancy
District Board

paTE: /[ 257/ Y | paTE: 1125/




CERTIFICATE OF AUTHORITY

1 e A

L (/_7 . "v{/) < AL v\}l}{% hereby certify that I am the principal legal officer of
the Middle Rio Grande Conservancy District, that the Middle Rio Grande Conservancy
District is a legally constituted public body with full avthority and legal capability to
perform the terms of the Agreement between the Departient of the Army and the Middic
Rio Grande Conservancy District in connection with the Bosque Revitalization @ Route 60,
and to pay damages, 1f necessary, in the event of the failure to perform in accordance with
the terms of this Agreement and {hat the persons who have executed this Aprecmcnt on
behalf of the Middle Rio Grande Conservancy District have acted within their statutory

authority.

IN WITNESS WHEREOE, I have made and executed this certification this
_ 2 Y T dayof Judesy 2008 __

Chuick DuMars
Legal Counsel,
Middle Rio Grande Conservaney District




CERTIFICATION REGARDNG LOBBYING
The undersigned cetlifies, to the bést of his or her knowledge and belief that:

(1} No Federal appropriated funds iaave been paid or will be paid, by or on behalf
of the undersigned, to any person for 111ﬂucncm g or attempting 1o influence an officer or
employee of any agency, a Member of Congrebb an officer or employee of Congress, or
an employee of 2 Member of Congress in ¢onnection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering
indo of any cooperative agreement, and the extension, confinuation, rencwal, amendment,
or medification of any Tederal contract, grant, loan, or cooperative agreement.

(2) If any funds other than Fcderal appropriated funds have been paid or will be
paid to any person for influencing or attemipting to influcnce an efficer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an employse
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-LLL,
"Disclosure Form to Report Lobbying," in'accordance with its instructions. :

(3) The undersigned shall requirc ﬂ;;a‘s the language of this certification be
included in the award documents for all subawards at all fiers (including subcontracts,
subgrants, and contracts under grants, loans, and cooperative agresments) and that all
subrecipients shall certify and disclosc acc:ordingly

This certification is & material représentation of [act upon which reliance was
placed when this transaction was made or ¢ntered into. Submission of this certification is
a prerequisite for making or entering into this transaction imposed by 31 U.S.C. 1352,
Any person who fails to {ile the required (,ertzilcanon shall be subject to a civil penalty of
not less than $10,000 and not more than $100 00G for each such failure,

L= S

has K. Shah
Chief Engineer and CEQ
Middie Rie Grande Conservancy Dlstrlct

pate: 1/28] 0






