Lovington Wastewatet System lmprovements

PROJECT COOPERATICN AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
CITY OF LOVINGTON
FOR
CONSTRUCTION
OF THE
LOVINGTON WASTEWATER SYSTEM IMPROVEMENTS

THIS AGREEMENT is entered into this 19 day of
ﬂmywﬁ £ . 205 by and between the Department of the Army (hereinafter the
“Gavernment”), represantad by the U.8. Army Engineer, Albuguergue District, ang City
of Lovington, Lea County, New Mexico (hereinafier the “Non-Federa! Sponsor’),
reprasented by its Mayor.

WITNESSETH, THAT:

WHEREAS, the Secretary of the Army is authorized to provide design and
eonstruction assistance for water-related environmental infrastructure and resaurce
protection and development projects in Idaho, Montana, rural Nevada, New Mexico,
and rural Utah (hereinafter the “Section 595 Program”) pursuant to Section 595 of the
Water Resources Development Act of 1929, Public Law 106-53, as amended;

WHEREAS, Section 595 of the Water Resources Development Act of 1998,
Public Law 106-53, as amended, provides that the Secretary of the Army shall not
provide assistance for any water-related environmental infrastructura and resource
protection and development project, or separable element thereof, unless the project is
publicky owned;

WHEREAS, the U.5. Army Engineer, Albuquerguse District (hereinafter the
“District Enginear”) has determined that the Lovington Wastewater System
improvements in Lovington, Lea County, New Mexlco {hereinafter the “Project’, as
defined in Article | A, of this Agreemant) is eligible for implementation under Section
505 of the Water Resources Development Act of 1899, Public Law 106-53, as
amendead;

WHEREAS, the Government and the Non-Federal Sponsor desire to enter into a
Project Cooperation Agreement {hareinafter the “Agreement”} for the construction of the
Project;
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WHEREAS, Section 585 of the Water Resources Development Act of 1999,
Public Law 106-53, as amended, specifies the cost-sharing requirements appiicable to
the Project and provides that total project costs shall be shared 75 percent Federal and
25 parcent Non-Federal;

WHEREAS, Section 525 of the Water Resources Development Act of 1999,
Public Law 108-53, as amended, provides that the Secretary of the Army shall not
provide assistance for any water-related environmental infrastructure and resource
protection and development projects, or separabte element theseof, until aach
non-Federal sponsor has entered into a written agreement to fumish its required
cooperation for the project or separable slement;

WHEREAS, pursuant to Section 595 of the Water Resources Development Act
of 1989, Public Law 106-53, as amended, the Secretary of the Army is authorized to
provide assistance, which may be in the form of grants or reimbursements of the
Federal share of project costs, to the Non-Federal Sponsar and 1o afford credit for the
roasonable costs of design work completed by the non-Federal interest before entering
inte a written agreement with the Secretary;

WHEREAS, the Non-Federal Sponsor, in conjunction with the Government, and
in consultation with appropriate Fedaral and State officials, has developed a facilitles or
resource protection and development plan, including appropriate engineering plans and
specifications far the Project;

WHEREAS, Section 101 of the Energy and Water Development Appropriatichs
Act, 2005 (Public Law 108-447), as amended, provides that credits and
reimbursements afforded for all applicable general avihorities and under specific project
authority shall not exceed $80,000,000 for all applicable programs and projects in each
fiscal year;, and

WHEREAS, the Govemment and Non-Federal Sponsor have the full authority
and capability to perform as hersinafter set forth and intend 1o cooperate In cost-sharing

and financing of the construction of the Project in accordance with the terms of this
Agreament.

NCW, THEREFORE, the Government and the Non-Federal Sponsor agree as
follows:

ARTICLE | - DEFINITIONS AND GENERAL PROVISIONS

For purposes of this Agreement;
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A. The term "Project” shall mean the construction of eighteen {18} [ift stations,
3840 feet of & inch diamster Force Maln, Hoists, Generator, SCADA system, and
pavement identifled as Lot No. 2, Lot No. 3 and Lot No. 4 for the Lovington Wastewatsr
System Improvements as generally described in the City of Lovington, New Mexico
Spaclilcations and Contract Docutnants, Wastewater Treatment improvements, EPA
Project No. XP98661001-0, dated November, 2004. The project further includes
construction of 4458 feet of 10" force main, 68" and 8" waterlines, and pavement for
Love Strest hetween Adams and Polk Strests.

B. The term “total project costs” shall mean all costs incurred by, or on hehalf of,
the Non-Federal Sponsor and by the Govemmaent in accordance with the terms of this
Agresment that the District Engineer determines are directly related to project
construction. Subject to the provisions of this Agreement, the term shall includs, but is
not necessarily limited to: the costs of project design and construetion work; the costs of
inspection and technical assistance incurred by the Government in accordance with
Article ILF. of this Agraement; the value of lands, easements, rights-of-way, relocations,
and suitable borrow and dredged or excavated materfal disposal arsas (including permit
costs) net to exceed 25 percent of total project costs, as determined by the Government
in accordance with Articia IV of this Agresment; the costs of participation in the Project
Coordination Team in accordance with Article V of this Agreemeant; applicable costs of
audlt in accordance with Article X! of this Agreement; and other costs incurred by the
Government pursuant to this Agreement. The term does not Inciude any cosis of
activities performed under any other agreement for the Project; any costs for opearation,
maintenance, repair, rehabilitation, or replacement; any cosis due to bettarmeants; any
costs incurred n advertising and awarding any construction contracts prior to tha
aftective date of this Agreement; any actual construction costs incurred prior to the
effective date of this Agreement; any costs of dispute resclution under Aricle VIII of this
Agreement; or the Non-Federal Sponsor's costs of negotiating this Agreement.

C. The term "project design work” shall mean the work performad by, or on
behalf of, the Non-Federal Sponsar for design directly related to the Project, Including
but not necessarily imited to, the reasonable costs of design work incurred prior to the
effective date of this Agreement and which have not been included in costs under any
ather agreement for the Prgject. The termm includes, but is not necessarily limited to,
concept design; raport writing: detailed desigh; preparation of plans and specifications;
desigh analysis, quantity/cost estimates; cbtaining required local, stale and Federai
permits; performance and documentation of environmental investigations; performance
and documentation of hazardous substances investigations in accordance with Article
XVLA. of this Agreement; parformance of historical preservation investigations in
accardance with Article XIX of this Agreement; engineering and design during
construction; and other design services and in-kind design work.

D. The term “project design and construction work” shall mean the work
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performed by, or on behalf of, tha Non-Federal Sponsor for design and construction
directly related to the Project incurred subsequent to the effective date of this
Agreement. The term includes, but is not necessarily limited to, project design work as
defined in paragraph C. of this Article; actual construction, including settlement of or
paying awards for contract disputes; supervision and administration; and other
construction services and in-kind construction work.

E. The tarm “highway” shall mean any public highway, roadway, strest, or way,
including any bridge thereof.

F. The term “rsiocation” shall mean providing a functionally equivalent facility to
the owner of an existing utility, cemetery, highway or other public facility, or railroad
{including any bridge theraof) when such action Is authorized in accordance with
applicable legal principles of just compensation. Providing a functionally equivalent
facility may take the form of alteration, lowering, raising, or replacement and attendant
removal of the affected facility or part theveo!.

G. The tarm “period of construction” shall mean the time psriod from exacution
of this Agreement until compiation of Project construction, as verified by Government
inspection in accordance with Aricle ILF. of this Agreament.

H. The term “fiscal year’ shall mean one fiscal year of the Govemment. The
Government fiscal year begins on Ccoteber 1 and ends on September 30.

I. The term “functional portion of the Project” shall mean a portion of the Project
that the Project Coordination Team detarmines is suitable for the Non-Federal Sponsor
to operate and maintain in advance of completion of the entire Project. For a portion of
the project te be suitable, the Project Coordination Tearm must determine that the
porlion of the Project is complete and can funhction indepandently and for a useful
purpese, although the balance of the Project is not complete.

J. The term "betterment” shail mean a change in the design and construction of
an efsment of the Project resulting from the application of standards that the
Gavernment datermines exceed thase that the Govemment would otherwise apply for
accomplishing the design and construction of that slement.

K. The tarm “proper invoice” shall mean a request for reimbursement by the
Non-Federal Sponsor in which the Non-Federal Sponsor certifies that payments have
been made in the amount requested to, or bills in the amount requested have been
received from, contractors, suppliers or employaes for parformance of work in
accordance with this Agreement and provides evidence of payment made or obligation

incurred by, or on behalf of, the Non-Federal Sponsor as may be required by the
Government.
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L. The term "Federal program funds” shall mean funds or grants provided
directiy to the Non-Faderal Sponsor by a Federal agengy, other than the Department of
the Army, and any non-Federal matching share required therefor.

ARTICLE Il - CBLIGATIONS OF THE NON-FEDERAL SPONSOR AND THE
GOVERNMENT

A, Using its funds and the funds to be reimbursed by the Government, the Non-
Faderal Spensor shall expeditiousty construct the Project. The Non-Federal Sponsor
assumes full and exclusive respansibility for construction of the Project.

1. The Govemment shall be afforded the cpportunity to review and
comment on the solicitations for all contracts, including relevant plans and
specifications, prior to the Nonh-Fedaral Sponsor's issuance of such solicitations. In the
avent that the Non-Federal Sponsor proposes to do work with its own forces, the
Govemment shall be afforded the oppeortunity to review and approve the plan of work
and materials to be incorporated into the work. In addition, to the maximum extent
practicable, the Government shall be affarded the oppoertunity to review and commeant
on all confract modifications, including change orders, prier to the lssuance to the
contractor of a Notice to Proceed. In any instance where providing the Government
with notification of a contract medification or change order Is not possible prior to
Issuance of the Notice to Proceed, the Non-Federal Sponsor shail provide such
notification in writing at the earliast data possible. To the axtent possible, the Non-
Federal Spansor alzso shall afford the Govemment the opportunity to review and
comment on all cehtract claims prior to resolution thereof, The Non-Fedaral Sponsor
shall consider in good faith the comments of tha Government made as a result of its
review, but the contents of solicilations, award of contracts, execution of contract
modifications, issuance of change orders, resolution of contract claims, and
performance of ail work on the Project {(whether the work is performead under contract or
by Non-Federal Sponsor personnal), shall be exclusively within the control of the Non-
Federal Sponsor.

2, The Non-Federal Sponsar shalf obtain all necessary permits and
licenses and comply with all applicable laws, regulations, ordinances and other rules of
the United States of America, of the state or political subdivisions thareof whersin the
work is performed, or of any other duly constituted public authority, including the laws
and regulations specified in Articte XII of this Agreement and where applicable shall
include appropriate provisions in its contracts for construction of the Project,

E. Inthe event that the Non-Federa} Sponsor elects to construct betterments
during the period of construction, the Non-Federal Sponsor shall notify the Government
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in writing and describe the hetterments it intends to construct. The Non-Federal
Sponsor shall ba solsly responsible for alt costs due to betterments, including costs
associated with chtaining permits therefor, and shall pay all such costs without
reimbursement by the Govemment,

C. In accordance with Article 1li of this Agreement, the Non-Federal Sponsor
shall provide all lands, easements, rights-of-way, and suitable beorrow and dredged or
excavated material disposal areas required for the construction, operation, and
rnaintenance of the Project, and shall perform or ensure performance of all relocations
that are necessaty for the ¢construction, operation, maintenance of the Project.

D. The Non-Federal Sponsor may request the Govemment to acquire lands,
aasements, rights-of-way, and suitable borrow and dredged or excavated materlal
disposal areas or perform relocations en behalf of the Nen-Fedearal Sponsor. Such
requests shall be in writing and shalt describe the services requested to he pericrmed.
If in its sole discretion the Government elacts to perform the reguested services or any
portion thereof, it shall so notify the Non-Federal Sponsor in a writing that sets forth any
applicable terms and conditions, which must be consistent with this Agreement. in the
event of conflict between such writing and this Agreement, this Agreement shall control.
The Non-Federal Sponsor shall be solsly respensible for all costs of the requested
services and shall pay all such costs in accordance with Article VL. of this Agreemaent.
Motwithstanding the acquisition of lands, easements, rights-of-way, and suitable borrow
and dredged or excavated material disposal areas or performance of relocations by the
Government, the Non-Federal Sponsor shall be responsible, as between the
Government and the Non-Federal Spansor, for the costs of cleanup and response of
hazardous substances in accordance with Article XVI of this Agreement.

E. During the period of construction, the Non-Federal Sponsor shali prepare and
furnish to the Governmaent for review a proposed Qperation, Maintenance, Repair,
Hehabilitation and Replacement Manual. The Non-Faderal Spensar shall cperate,
maintain, repair, rehabilitate, and replace any functional portion of the Project and, upon
completion of construction and final inspection by the Government in accordance with
paragraph F. of this Article, the entire completed Project, at no cost to the Government,
in & manner compatible with the Project's design and its Operation, Maintsnancs,
Repair, Rebakilitation and Replacemsnt Manual, and in accordance with applicable
Federal and State laws as provided in Aticle X! of this Agreement. The failure of the
Non-Federal Sponsor to prepare an Operation, Maintenance, Repair, Rehabilitation and
Replacement Manual acceptable to the Government shall not relieve the Non-Federal
Sponsor of its responsibilitiss for operation, malntenance, repair, rehabilitation, and
reptacement of the completed project, or any functional portion thereof, in accordance
with the provisions of this Agreement.
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F. The Government may perform periodic Inspections to verify the progress of
construction, shall pedorm a final inspection to verify the completion of construction of
the entire Project or functional portion of the Proiect, and may provids technical
assistance to the Non-Federal Sponsor on an as-needed basis until the end of the
period of construction. The Non-Federal Sponsor hereby gives the Government a right
to enter, at reasonable times and In a reasonable manner, upon proparty that the Non-
Federal Sponsor owns or controls for the purpese of performing such inspections. Any
costs incurred by the Government in furtherance of this paragraph shall be included in
total project costs and shared in accordance with the provigions of this Agreement.

G. Upon request by the Non-Federal Sponsar, the Government shall include in
total project costs those reasonable costs incurred by, or on behalf of, the Non-Federal
Sponsor for project design work that was completed by, or on behalf of, the Non-
Federal Sponsor prior to the sffective date of this Agreement and which have not been
included in costs undsr any othar agreement for the Project. Such costs shall be
limited to the reasonable, allowable, aliocable actual cost of projact design work as
datermined by the District Enginesr. Where the Non-Federal Sponsor's cost for
completed project desigh work is expressed as fixed costs plus a percentage of
construction costs, the Non-Federal Sponsgor shall renegotiate such costs with its
Architect-Engineer based on actual costs. On the effective date of this Agreement, the
amount of costs far project design work completed prior to the effective date of this
Agraement to be included in total project costs is sstimated to be $33,000. This
amount is an estimats subject to adjustment by the Government in its sole discretlon.
The Non-Federal Sponsor in a timely manner shall provide the Govemmaent with such
docurments as are sufficient to enable the Government to determine the amaount of
costs to be included in total project costs for this project design work.

H. Subject to Article Vil of this Agreement, the Gevernment in accordance with
Anticle ¥I.B. of this Agreemeni, shail contibute 75 percent of total projact costs by, in
par, reimbursing, subject to the availability of funds, the Non-Federal Sponsor for total
project costs that are incurted by, or on behalf of, the Non-Federal Sponsor, including
such total project costs that were paid with grants from State or local agencies.

I. Upon completion of tha peticd of eonstruction or termination of this
Agreement, the Government shall pardform a final accounting in accordance with Arlicle
V1.D. of this Agreement to determine the contributions provided by the Gevemment and
the Non-Federal Sponsor toward total project costs and to determine whether the
Govemment and the Non-Federal Sponsor have met their obligations under paragraph
H. of 1his Arficle.

J. The Non-Federal Sponsor shall estabiish such legal and institutional
struciures as are necessary to ensure the effective long-term operation of the Project.
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K. The Non-Federal Sponsor and the Government, in consultation with
appropriate Federal and State officials, shall develop a facilitises or resclree protection
and development plan, including appropriate engineering plans and spacifications.

ARTICLE Il - LANDS, RELOCATIONS, DISPOSAL AREAS, AND
PUBLIC LAW 91-6468 COMPLIANCE

A. The Non-Federal Sponsor and the Govemment jeintly shall determine the
lands, easaments, and rights-of-way required for the construction, operation, and
maintenance of the Project, including those required for relocations, borrow matarials,
and dradged or excavated material disposal. Prior to issuance of the soficitation for
aach construction contract, the Non-Federal Sponsor shall acquire ali stich lands,
sasements, and rights-of-way necessary for that contract and certify in writing to the
Government that said Interests have been acquired.

B. The Non-Fedaral Sponsgor and the Govermnmaent jolntly shall determine the
improvements required on lands, easements, and rights-of-way to enable the disposal
of dredged or excavated malernial assoclated with the construction, operation, and
mairtenance of the Project. Such improvements may include, but are not necessarily
limited to, retaining dikes, wastewsirs, bulkheads, embankments, monitoring features,
stilling basins, and de-watering pumps and pipes. Prior to the issuancs of any
solicitation for construction where the disposal of dredged or excavated material
associated with the construction is anticipated, the Non-Faderal Sponsor shall provide
the Government with coples of all permits obtained for the disposal of dredged or
excavated materials and with plans and specifications of such improvements in deteil
sufficient for the Government to review and comment in accordance with Article ILA.1,
of this Agreement.

C. The Non-Federal Sponsor and the Government jointiy shall determine the
relocations ngcessary for the construction, opsration, and maintenance of the Project,
including those necessary to enable the removal of borrow materials and the disposal
of dredged or excavated maierial. Prior to issuancs of the solicitation for each
construction comiract, the Non-Federal Sponsor shall parform or ensure the
performance of alt such relocations necessary for that contract. The Non-Federal
Sponsor shall be responsibie for preparing or ensuring the preparation of plans and
specifications for all relocations determined necessary.

D. The Non-Federal Sponsor in a timely manner shall provide the Government
with such documents as are sufficient to enable the Governmant to determine the value
of any contribution provided pursuant to paragraphs A., B., or C. of this Articie. Upon
recelpt of such documents the Government, in accordance with Article IV of this
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Agreement and in a timely manner, shalt determine the valus of such contribution and
shall inciude such value in total project costs.

E. The Nen-Federal Spansor shall comply with the applicable provisions of the
LIniform Relocation Assistance and Real Praperty Acguisition Policies Act of 1970,
Public Law 91-646, as amended by Title IV of the Surface Transportation and Uniform
Relocation Assistance Act of 1987 (Public Law 100-17}, and the Uniform Regulations
contained in 49 C.F.R. Part 24, and shall inform afl affected persons of applicable
beneflts, policies, and procedures in connection with said Act.

ARTICLE #V - VALUE OF LANDS, RELOCATIONS, AND DISPOSAL AREAS

A. The Government shall include in total project costs the vajus of the lands,
easements, rights-of-way, and suitable borrow and dredged or excavated imaterial
disposal areas that the Government and the Non-Faderal Sponsor jointly determineg
must be provided by the Non-Federal Soonsor pursuant to Article 11 of this Agreemeant
and the value of the relocations that the Government and the Non-Federal Sponsor
jointly determine must be parformed by the Non-Federal Sponsor, or for which it must
ensurs performance, pursuant to Article 1l of this Agreement, not to exceed 25 percent
of total project costs. However, the Government shall not include in total project costs
the value of any lands, easements, rights-of-way, relocations, or borrow or dredged or
excavated material disposal areas that have been provided previously as an item of
coaperation for ancther Federal project. The Government also shall not include in total
project costs the value of lands, easements, rights-of-way, relocations, or borrow and
dredged or excavated material disposal areas that are provided using Federal program
funds unless the Federal agency praviding the Federal program funds verifies in writing
that reimbursement for the value of such items is expressly authorized by statute.

B. The value of lands, easements, and tights-of-way, including those necessary
for relocations, borrow materials, and dredgsd or excavated material disposal, shall be
the appraised fair market value of the real property interests, plus certain incidental
costs of acquiring those interests, as determined in accordance with the provisions of
this paragraph.

1. Date of Valuation. The fair markst value of lands, easements, or
rights-of-way owred by the Non-Federal Sponsor on the effective date of this
Agreement shall ba the fair market value of such real property interests as of the date
the Non-Federal Sponsor awards the first construction contract for the Project or, if the
MNon-Federai Sponsor performs the construction with its own labor, the date that the
Non-Federal Sponsor begins construction of tha Project. The fair market valus of
lands, easements, or rights-of-way acquired by the Non-Federa! Sponsor after the
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effactive date of this Agreament shalf be the fair market value of such real propenty
inferests at the time the interests are acquired.

2. General Valuation Procedure, Excapt as nrovided in paragraph B.3. of
this Article, the fair market vaiue of lands, easements, of rights-of-way shail be the
appraised fair market value as determined in accordance with paragraph B.2.a. of this
Aricle, unless thereatter a different amount is determined to represent fair market vajlue
in accordance with paragraph B.2b. or paragraph B.%, of this Afticle.

a. The Non-Federal Sponsor shall obtain, for each real property
interest, an appraisal that is prepared by a qualified appraiser who is acceptable to the
Non-Federal Sponsor and the Government. The appraisal must be prepared in
accordance with the appiicable rules of just compensation, as speclfied by the
Government. The fair market value shall be the amount set forth in the Non-Federal
Sponsor's appraisal, if such appraisat is approved by the Government, In the event the
Government does not approve the Non-Federal Sponsor's appraisal, the Non-Federal
Sponsor may obtain a second appraisal, and the fair market value shall be the arnount
set forth in the Non-Federal Sponsor's second appraisal, if such appraisal is approved
by the Government. in the event the Govemment does not approve the Non-Federal
Sponsor's second appraisal, or the Non-Federal Sponsor chooses net to obtain a
second appraisal, the Govermment shall obtain an appraisal, and the fair market value
shall be the amount set forth in the Govemment's appraisal, if such appraisal is
approved by the Nen-Federal Sponsor. In the event the Non-Federal Sponsor does not
approve the Govarnment's appraisal, the Govemment, after consultation with the Non-
Federal Sponsor, shall consider the Government's and the Non-Federal Sponsor's
appraisals and determine an amount based thereon, which shall he desmed to be the
fair market value,

b. Where the amount paid or preposed to be paid by the Non-
Federal Sponsor for the real property interest axceeds the amount determinad pursuant
to paragraph B.2.a. of this Article, the Government, al the request of the Non-Federal
Sponsor, shalt consider all factors relevant io determining falr market value and, in its
sole discretion, after consultation with the Non-Federal Sponsor, may approve in writing
an amount greater than the amount determined pursuant to paragrapgh B.2.a. of this
Article, but not to exceed the amount actually paid or proposed to be paid. If the
Government approves such an amount, the fair market value shall be the lesser of the
approved amount or the amount pald by the Non-Federal Sponsor, but no less than the
amount determined pursuant to paragraph B.2.a. of this Ardicle.

3. Eminent Domain Valuation Procadure. For lands, easements, or
rights-of-way acquired by eminent domain proceedings instituted after the effective date
of this Agreement, the Non-Federal Sponser shall, prior to instituting such proceedings,
submit to the Government notification in writing of its intent to institute such

14
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proceedings and an appraisal of the specific real property interests to be acquired in
siich proceedings. The Government shail have 80 calendar days after receipt of such a
notice and appraisal within which to review the appraisal, if not already approved by the
Government in writing.

a. If the Government already has approved the appraisal in writing,
or if the Government provides written approval of, or takaes ho action on, the appraisal
within such 60 calendar day period, the Non-Federal Sponsor shail use the amount set
forth in such appraizal as the estimate of just compenszation for the purpose of
instituting the eminent domain proceeding.

b. if the Govemment provides written disapproval of the appraisal,
Including the reasons for disapproval, within such 80 calendar day period, the
Govarnment and the Non-Federa! Sponsor shall consuit in good faith to promptly
resolve the issues or areas of disagreement that are identifled in the Govemment's
written disapproval. I, afier such good faith consuitation, the Government and the Non-
Faderal Spensor agree as to an appropriate amount, then the Non-Federal Sponsor
shall use that amount as the estimate of just compensation for the purpose of instituting
the eminent domain proceeding. I, after such goed faith consultation, the Government
and the Non-Federal Sponsor cannot agree as to an approptiate amount, then the Non-
Federal Sponsor may use the amount set forth in its appraisal as the estimate of jusl
compensaticn for the purpose of instituting the eminent domain proceeding.

c. Forlands, easements, or rights-of-way acquired by eminent
domain proceedings instituded in accordance with paragraph B.3. of this Atticle, fair
market vaiue shall be sither the amcunt of the court award for the real property
interests taken, to the extent the Government determined such interests are required
for the construction, operation, and maintenance of the Project, or the amount of any
stipulated seftlement or portion thereof that the Government approvas in writing.

4. Incidental and Permit Costs. For lands, easements, or rights-of-way
acquired by the Non-Federal Sponsor within a five-year period preceding the effective
date of this Agreement, or at any time afier the effective date of this Agreament, the
value of the interest shall include the documented incidental costs of acquiring the
interest, as determined by the Governmant, subject to an audit in accordance with
Article Xl of this Agreement to dstermine raasonableness, allowability, and aflocability
of costs, Such incidental costs shall include, but not necassarily be limited to, closing
and titie costs, appraisal costs, survey costs, attorney's fees, plat maps, and mapping
costs, as well as the actual amounts expended for payment of any Public Law 91-646
relocation assistance bensfits provided in accordance with Article HLE. of this
Agreement. In addition, the Govermment ghall include in total projact costs all
reasonable costs incurred by the Non-Federai Sponsor, as part of project design and
construction work, that are associated with cbiaining permits necessary for the

11




Lovington Wastewater System Improvements

construction, operation, and maintenance of the Project on publicly owned or controlled
land subject to the 25 percent flimltation contained in Article 1.B. of this Agreement and
subject to an audit in accordance with Article Xl of this Agreement to determing
reascnablenass, allowability, and allocability of costs.

5. Waiver of Appraisal. Except as raquired by paragraph B.3. of this
Ariicle, the Government may waive the requirement for an appraisal for the purpose of
clatermining the value of a real propery interest for inclusion in total project casts if it
determines that an appraisal is unnecessary because the valuation problem is
uncomplicated and that the estimated fair masket valus of the real property interest is
$10,000.00 or less based upon a review of available data. In such event, the
Government and the Non-Federal Sponsor must agree in writing to the value of such
real property interest in an amount not in excess of $10,000.00.

G. After consultation with the Non-Federal Sponsor, the Govemment shall
determine the value of relocations in accordance with the provisions of this paragraph.

1. For a relocation cthar than a highway, the value shall be oniy that
portion of relocation costs that the Govemment determines Is necessary to provide a
functionally equivalent facility, reduced by depreciation, as applicable, and by the
salvage value of any removed items.

2. For a relocation of a highway, the value shall be cnly that portion of
relocation costs that would be necessary to accomplish the relocation in accordance
with the design standard that the State of New Maxico would apply under similar
conditions of gecgraphy and traffic load, reduced by the salvage value of any removed
itermns,

3. Relocation costs shall include, but not necessarily be limited to, actual
costs of performing the relocation; planning, engineering and design costs; suparvision
and administration costs; and documented incidental costs associated with
performance of the relocation, but shall not include any costs dus to betterments, as
determined by the Government, nor any additional eost of using new material when
suitable used material is available, Relocation costs shall ba subject to an audit in
accordance with Article XI of this Agreement to determine reasonableness, allowability,
and allocability of costs.

4. Inclusion of the value of relocations in total project costs is subject to
satisfactory compliance with applicable Federal labor laws covering non-Federal
construction, including, but not limited to, 40 U.5.C. 3141-3148 and 40 U.S.C. 3701-
3708 {revising, codifying and enacting without substantive change the provisions of the
Davis-Bacon Act (formerly 40 U.8.C. 276a ef seq.), the Contract Work Hours and
Safely Standards Act (formerly 40 U.8.C. 327 et seq.} and the Copeland Anti-Kickback
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Act {formerly 40 U.S.C. 276c}}). Craditing may be withheld, in whole or in pant, as a
result of the Non-Federal Sponsor’s failure to comply with its obligations under these
laws.

D. The value of improvements made to lands, easements, and, rights-of-way for
the disposal of dredged or excavated material shall be the costs of the iImprovements,
as determined by the Govemment, subject to an audit in accordance with Article X1 of
this Agreement to detarmine raasonabioness, allowability, and allocabliity of costs.
Such costs shall include, but not necessarily be limited to, actual costs of providing the
improvaments; planning, enginesring and design costs; supervision and administration
casts; and documented incidental costs associatad with providing the improvements,
but shall not include any costs due to betterments, as datarmined by the Govermnment.

ARTICLE V - PRQJECT CCORDINATION TEAM

A. To provide for consistent and effective communication, the Non-Federa!
Sponsor and the Government, not later than 30 calendar days after the sifective date of
this Agreement, shall appoint named senior representatives to a Project Coordination
Team. . Thereafter, the Project Coardination Team shall mest ragularly until the end of
the period of construction. The Government's Project Manager and a counterpart
named by the Non-Federal Sponsor shall co-chair the Project Coocrdination Team,

B. The Government's Project Manager and the Non-Federal Sponsor's
counterpart shall keep the Project Coordinalion Team informed of the progress of
construction and of significant pending (ssues and actions, and shall seek the views of
the Project Coordination Team on matters that the Project Coordination Team generaliy
oversees.

C. Untit the end of the period of construction, the Project Coordination Team
shall generally oversee the Project Including issues related to design; plans and
specifications; scheduling; real property and relocation requirements; real property
acquisition; contract awards and moditications; contract costs; the application of and
compliance with 40 U.8.C. 3141-3148 and 40 U.5.C. 3701-3708 {revising, codifying
and snacting without substantive change the provisions of the Davis-Bacon Act
{formarly 40 U.5.C. 276a ot seq.}, the Contract Work Hours and Safety Standards Act
{formerly 40 U.8.C. 327 of s84.} and the Copeland Anti-Kickback Act (formerly 40
U.8.C. 276c)} for relocations and for the construction portion of the non-Federal project
design and construction work; the Government's cosi projections; final inspection of the
construction or functional portions of the Project; preparation of the proposed
Operation, Maintenance, Repair, Replacement, and Rehabilitation Manual; anticipated
requirements and needed capabilities for performance of operation, maintenance,
repair, rehabilitation, and replacement of the Project; and other related matters,
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D. The Project Coordination Team may make recommendalions that it deems
warranted to the Non-Faderal Sponsor on matters that the Project Coordination Team
generally overseas, including suggestions to avoid potertial sources of dispute. The
Non-Faderal Sponsor in good faith shall conslder the recommendations of the Project
Coordination Team. The Non-Federal Sponsar, having the lagal authority and
respongibility for construction of the Project, has the discretion to accept, reject, or
modgify the Project Coordination Team's recommendations. Except as otherwise
provided in this Agresment, the Non-Faderal Sponsor may not reject or modify the
Project Coordination Team's recommendations when the purpose of such
recommendations is to ensure that the Project complies with Federal, State, or local
laws of regulations.

E. The costs of participation in the Project Coordination Team shall ke included
In total project costs, subject to Article V1§ of this Agreemeant, and shared in accordance
with the provisions of this Agresment.

ARTICLE V| - METHOD OF PAYMENT

A. Based on data supplied by the Non-Federal Sponsor and the Govermment,
the Government shall maintain current records of costs incurred by the partias,
reimbursements made to the Non-Federal Sponsor, and current projections of total
project costs. By September, 2005 and at least quarterly thereaftor during the period of
construction, the Govarnmant shall provide the Non-Federal Sponsor with a repont
setting forih costs incurred to date, sach party's share of costs incuired to date, costs
incurred by or on behalf of ach parly to dats, reimbursements mads to data in
accordance with paragraph B.2. of this Article, and current projections of tolal project
costs, of each patly’s share of total project costs, of total project costs incurred by of on
behalt of each party, of total reimbursements, and of reimbursements In the upcoming
fiscal year. On the effective date of this Agreement, tolal project costs are projected to
be $1,558,400, the Government's share of total project costs is projected to be
$1,168,800, the Mon-Federal Sponsor's share of total project costs Is projected to be
$388,600, total project costs to be incurred by the Government are projected to be
$73,500, total project costs to be incurred by, or on behalf of, the Non-Faderal Sponsor
are projected to be §1,484,900, and total raimbursements in accorgance with
paragraph B.2. of this Adicle are projected to be $1,095,300, Such amounts are
estimates subject to adjustment by the Govemment and are not to be construed as the
total financial respongibilities of the Govemment and the Non-Federal Sponsgor.

B. in accordance with the provisions of this paragraph, subject to the availability

of funds and the limitations of Articla VIl of this Agreament, the Government shail
contriblite its share of total project costs required under Article I1.H. of this Agreement
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as It incurs such costs or as such costs incurred by the Non-Fedsral Sponsor are
determined.

1. Except as otherwise provided in Article IV of this Agreement,
neriodically, but not more frequently than once svery 30 calendar days, the Non-
Federal Sponsar shall provide the Government with a proper invoice for costs that it has
incurred, or has been incurred on Its behalf, and that are not included in a previous
proper invoice. Each proper Invoice shall identify those costs that were paid with, or will
be paid with, Faderal program funds and shali provide evidence of payment, abligation
to contractors, and Costs incurred by the Non-Federal Sponsor's own forces as may be
required by the Governiment. In the event the Non-Fedaral Sponsor's cost for project
design work Is expressed as fixed costs plus a percentage of construction costs, the
Non-Faderal Sponsar shall renegotiate such costs with its Archilect-Engineer based on
actual costs prior to such costs being included in a proper invoice.

2. Not later than 14 calendar days after receipt of each proper invoice,
the Government, in accordance with this paragraph, shali review the costs identified
tharain and, subject to Article V1! of this Agreement, shalil includs such costs, in whole
or in pan, in total projsct costs. Thareupon, the Govemmaent shall determine costs
incurred to date (including the value of lands, easements, rights-of-way, relocations,
and sultable borrow and dredgsd or excavated material disposal areas determined in
accordance with Article 1V of this Agreement), each parly’s share of costs incurred to
date, costs incurred by or on behalf of each panty to date, and reimbursements
previously made to date in accordance with this paragraph. To the extent that the
Government determines that costs incurred by the Government to date plus
reimburssmants the Government previously has made to date in accordance with this
paragraph are less than its required share of costs incurred to date, the Governmant,
subject to the availabllity of funds and Article VIl of this Agreement, shall partially
reimburse those total projact costs that wars incurred by the Nan-Federal Sponsor
without using Federal program funds and that were not previously reimbursed by the
(Government.

3. Upon determining in accordance with paragraph B.2. of this Article that
reimbursement is dus the Non-Federal Sponsor, the Government, subject to the
availability of funds and Aricle VIl of this Agreement, shali make such payment within
14 calendar days. An Interest penaity shalt be credited to the Non-Faderal Sponsot's
account automatically by the designated payment office, without raqguest from the Non-
Federal Sponsor, if payment is not made by the due date. The interest penalty shall be
al the rate established by the Secretary of the Treasury under Section 12 of the
Contract Disputes Act of 1978 {41 U.S.C. 611) that is in effect on the day after the due
date, except where the interest penalty is prescribed by other governmental authority,
This rate is referred to as the “Henegatiation Board Interest Rate” and it is published in
the Federat Register semiannually on or about January 1 and July 1. The interest
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penally shall acerue daily on the proper invoice payment amount approved by the
Government and shali be compounded in 30 calendar day increments inciusive from
the first day after the due date through the payment date. That is, interest accrued at
the end of any 30 calendar day period shail be added to the approved proper invoice
payment amount and he subject to interest penalties if not paid In the succeeding 30
calendar day period. The interest penaity shall not accrue, nor ba compounded, during
suapension of the Govemment's performance or upon termination of this Agreement
under Article XV of this Agreement.

C. In advance of the Government Incuirring any financial obligation associated
with services under Article I1.D. of this Agreament, the Governmant shalt notify the Non-
Federal Sponsor in writing of the amount of funds required to perform such services.
Within 3C caiendar days thereafter, the Non-Federal Sponsor shall provide the
Govaernment with the full amount of the funds required to pay for such services by
dalivering a check payable to "FAQ, USAED, ALBUQUERQUE" to the District Engineer
or providing an Electronic Funds Transfer in accordance with procedures established by
the Government. The Government shall draw from the funds provided by the Non-
Federal Sponsor such sums as the Govemment deems necessary to cover the
Govermnment's financial obligations for such services as they are incurred. [n the event
the Government determinas that the Non-Faderal Sponsor must provide additional
funds to meet its cash contribution, the Govarnment shall natify the Non-Federal
Sponsor in writing of the additional funds requirad and provide an explanation of why
additional funds are required. Within 30 calendar days thereafter, the Non-Federal
Sponsor shalk provide the Govemment with the full amount of the addltional required
funds through either of the payment mechanisms specifiad above.

0. Upon completion of the Project or termination of this Agreement, and upon
resolution of all relevant claims and appeals, the Govemmaent shall conduct a final
accounting and furnish the Non-Federal Sponsor with the results of the final accounting.
The final accounting shall determine ictal project costs, the Government's and the
Non-Federal Spensor's {ctal contribution provided thereto (including reimbursements),
and tha Government's and the Non-Federal Sponsor's required share thereof.

1. In the event the final accounting shows that the totat contribution
provided by the Government is less than its required share of total project costs, the
Government shall, subjsct to the availabllity of funds and Ardicle VIl of this Agrsemaent,
no later than 90 calendar days after complation of final accounting, make a payment to
the Non-Federal Sponsor of whatever sum is required to meet the Government's
required share of total project costs,

2. In the event the final accounting shews that the total contribution

provided by the Govarmment exceeds its required share of tatal project costs, the Non-
Federal Sponsor shall refund the excess to the Govemment no later than 90 calendar
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days afier written notice by the Government that the final accounting is complste by
delivering a check payable 1o “FAQ, USAED, ALBUQUERQUE’ to the District Engineer
or providing an Electronic Funds Transfer in accordance with procedures established by
tha Government. In the event existing funds are not available io refund the axcess to
the Government, the Non-Federal Sponsor shall seak such funds as are necessary ¢
make the refund. In the event that such funds are not mads available within a
reasonable amount of time, the Govemment may apply any amounts owed toward the
Federal share of costs under any subsequent agreement with the Non-Federal Sponsor
for any other project or separable element under the New Mexico portion of the Section
595 Program and may use any other procedures permitted by law. The Non-Federal
Sponsar shall be liable for interest in accordance with Article XV.D. of this Agreement {0
the extent thaf such refund takes longer than 90 calendar days after the fina
accolunting is complete.

ARTICLE Vil - LIMITATIONS ON TOTAL PROJECT COSTS AND
REIMBURSEMENTS

A. Inclusion of costs in total project costs shall be subject to an audit pursuant to
Article XL.C. of this Agresment to determine the reasonableness, allowability and
allocability of such costs.

B. Costs incurred by, or on behalf of, the Nen-Federal Sponsor using Federal
program funds shall not be included in total project costs and shall not be shared in
accordance with the provisions of this Agreement uniess tha Federal agency providing
the Federal program funds verifies in writing 1hat such expenditure of funds is expressty
authorized by statuta.

C. Except as provided in Article VI.B. of this Agreement, total project costs
incurred by, or on behalf of, the Non-Federal Spensor shall not be subject to interast
charges and shall not bs adjusted to reflect changes in price levels since the time that
the costs were incurrad.

D. Crediting and/or reimbursement is subject o satisfactory compliance with
applicable Faderal labor laws covering non-Fedaral construction, inciuding, but not
limitad to, 40 U.S.C. 3141-3148 and 40 U.S.C. 3701-3708 (revising, codifylng and
enacting withouwt substantive change the provisions of the Davis-Bacon Act (fermerly 40
L.S.C, 276a of seq.), the Contract Wark Hours and Safety Standards Act (formerly 40
U.5.C. 327 8t seq.) and the Copsland Anti-Kickback Act (formerly 40 U.S.C. 276¢)).
Crediting and/or reimbursement may be withheld, in whole or in pan, as a result of the
Nen-Federal Sponsor's failure to comply with its obligations under these laws.
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E. As of the sffective date of this Agreement, $1,500,000 of Federa! funds hava
been apprepriated by the Congress for the New Mexico portion of the Section 585
Program, of which $39,750 is currently projected to be available for the Project. The
Government makes ng commitment to request the Congress to appropriate additional
Federal funds for the Section 595 Program or the Project. Further, the Government’s
financial participation in the Projact is limited to the Federal funds that the Government
actualiy makes avallable to the Project. In the event the Government determines that
the emount of Federal funds the Governmant has made available to the Project in the
then-current fiscal year, or the amount of Faderal funds the Government prolacts will be
avaliable for the Project in the upcoming fiscal year, are not sufficient to meet the
Federa! share of total project costs and the Federal share of costs for daia recovery
activities in accordance with Articie XIX.E. of this Agreement that the Government
projects o be incurred through the then-current or upcoming fiscal year, the
(Govemment shall notify the Non-Federal Sponsor in writing of such insufficiency of
funds and of the date the Government projects that Federal funds made available to the
Project will be exhausted. Upon the exhaustion of Federal funds made available by the
Government to the Project, the Governmant’s future performance under this Agresment
shall be suspended. However, if paragraph F, of this Aricle prevents the Government
from making available suificient Federal funds te meet the Federal share of total project
costs in the then-current fiscal year, then only the Govemmment's performance related 1o
raimbursement in accordance with Articte V1B, of this Agreement shall be suspended.

F. Rsimbursement by the Government pursuant o this Agreement, in concert
with reimbursements by the Government pursuant to agresmernils for other projects
authorized by Section 595 of the Water Resources Development Act of 199¢, Public
Law 106-53, as amended, shall be subject to the applicable Emitations contained in
Section 101 of tha Energy and Water Development Appropriations Act, 2005 (Public
Law 108-447),

ARTICLE VIll - DISPUTE RESOLUTION

As a condition precedent to a party bringing any suit for breach of this
Agraement, that party must first notify the other party in writing of the nature of the
purmported breach and seek in good faith to resolve the dispute through negotiation. |f
the parties cannot resclve the dispute through negotiation, they may agree to a mutually
acceptable method of non-binding altemative dispute resolution with a qualified third
party acceptable to both parties. The parties shall each pay 50 percent of any costs for
the services provided by such a third party as such costs are incurred. The existence of
& dispute shall not excuse the parties from performance pursuant to this Agresment.
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ARTICLE 1X - OPERATION, MAINTENANCE, REPAIR, REHABILITATION AND
REPLACEMENT (OMRR&R)

Upon completion of construction and final inspection by the Government in
accordance with Articte II.F. of this Agreement, thae Non-Federal Spensor shall operate,
maintain, repair, rehahilitate, and replace the entire Project or the functional portion of
the Project, at no cost to the Government, in a manner compatible with the Projsct's
desigr and its Operation, Maintenance, Repair, Rehabilitation and Replacemeant
Manual, and in accardance with applicable Federal and State laws as provided in
Aricle XIl of this Agreement. As between the Government and the Non-Federal
Sponscr, the Govemment shall have no responsibility to operate, maintain, repair,
rehabilitate, of raptace the Project or functional portion of the Project.

ARTICLE X — HOLD AND SAVE

The Non-Federal Sponsor shall hold and save the Government frea from all
damages arising from the design, construction, operation, maintenance, repair,
rehabilitation and replacement of the Project, and any Project-related betterments,
axcept for damages due to the fault or negligence of the Govemment or its contractors.

ARTICLE XI - MAINTENANCE OF RECORDS AND AUDIT

A, Not later than 60 calendar days after the effective date of this Agreement, the
Govemment and the Non-Federat Sponsor shall develop procedures for kesping baoks,
recards, documents, and other evidence pertaining to costs and expenses incusred
pursuant to this Agreement. Thesa procadures shail incorporate, and apply as
appropriate, the standards for financial management systems set forth in the Liniform
Administrative Requiremenis for Grants and Cooperative Agreements to State and
Local Governments at 32 C.F.R. Section 33.20. The Govemment and the Non-Federal
Sponsor shall maintain such books, records, documents, and other evidence pertaining
to construction in accordance with these procedures and for a minimum of thres years
after the period of construction and reseolution of all relevant claims arising therefrom.
To the extent permitted under applicable Federal laws and reguiations, the Governmant
and the Non-Federal Sponsor shall each allow the other to inspect such books,
documents, records, and other evidence,

B. Pursuant to 32 C.F.R. Section 33.26, the Non-Federal Sponsor is responsible
far complying with the Single Audit Act of 1984, 31 LL.8.C. Sections 7501-7507, as
implamanted by Office of Management and Budget (OMB) Gircular No. A-133 and
Department of Detense Diractive 7600.10. Upon request of the Non-Federal Sponsor
and to the exient permitted under applicable Federal laws and regulations, the
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Govemnment shall provide to the Non-Federal Sponsor and indepandent auditors any
information necessary to enable an audit of the Non-Fedaral Sponsor's activities under
this Agreement. The costs of any non-Federal audits performed in accordance with this
paragraph shall be aliocated in accordance with tha provisions of OMB Circulars A-87
and A-133, and such costs as are allocated to the Project shall ba included in total
project costs, subject to Article VI of this Agreement, and shared in accordance with
the provisions of this Agreement.

C. in accordance with 31 U.5.C. Section 7503, the Governmerit may conduct
audits in addition to any audit that the Non-Federal Spensor is required to conduct
under the Single Audit Act. Any such Government audits shall be conductad in
accordance with Governmant Auditing Standards and the cost principles in OMB
Circular No. A-87 and other applicable cost principles and regulations. The costs of
Government audits performed in accordanca with this paragraph shall be included in
total projects costs and shared in accordance with the provisions of this Agresment,

ARTICLE XI! - FEDERAL AND STATE LAWS

In the exercise of their respective rights and obligations undsr this Agreement,
the Non-Federal Sponsor and the Govemmen agree to comply with all applicable
Federal and State laws and requlations, including, but not limited to: Section 601 of the
Givil Rights Act of 1964, Public Law 88-352 {42 U.5.C. 2000d) and Depanmant of
Defense Directive 5500.11 Issued pursuant thereto; Army Reguiation 600-7, entitled
“Nondiscrimination on the Basis of Handicap in Programs and Activities Assisted or
Conducted by the Department of the Army™; and all applicable Federal Jabor standards
reguirements including, but not limited to, 40 U.5.C. 3141-3148 and 40 U.S.C. 3701-
3708 (revising, codifying and snacting without substantive change the provisions of the
Davis-Bacon Act (formerly 40 U.S5.C. 276a et seq.}, the Contract Work Hours and
Safety Standards Act (formerly 40 U.5.C. 327 et soq.) and the Copsland Anti-Kickback
Act {fermerly 40 U.B.C. 278c)}.

ARTICLE Xlli - RELATICONSHIP OF PARTIES
A. In the exercise of thair respective rights and obligations under this
Agreement, the Government and the Non-Federal Sponsor each act in an indepshdent
capacity, and neither is to be considered the officer, agent, or employee of the other.
B. In the exercise of its rights and obligations under thls Agreement, neither

party shall provide, without the gonsent of the other party, any contractor with a release
that waives or purponts to waive any rights such other party may have to seek rellef or
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redress against such contractor either pursuant to any cause of action that such other
party may have or for violation of any law.

ARTICLE XIV - OFFICIALS NOT TO BENEFIT

No member of or delegate to the Congress, nor any resident commissioner, shall
be admitied to any share or part of this Agreement, or to any benefit that may arse
tharefrom.

ARTICLE XV - TERMINATION OR SUSPENSION

A. If at any time the Non-Fedaral Spansor fails to fulfill its obligations under
Articles Il and XiX.F. of this Agreement, the Assistant Secretary of the Army (Civil
Works} may terminate this Agreement or suspend future performance under this
Agreament.

B. In the event the Government's future performance under this Agrasment is
suspended pursuant to Article VILE. of this Agreemeant such suspensicn shall remain in
affect until such time that the Government notifies the Non-Federal Sponsor in writing
that sufficlent Federal funds are available to meet the Fedaral share of totai project
custs and the Federal share of costs for data recovery activities in accordance with
Anrticie XIX.E. of this Agreement that the Govemmaent projects 1o be incurred through
the then-current of upcoming fiscal year; or the Govemnment cr the Nen-Fedarai
Spoensor elects to terminate this Agreement. In the evant that the Government
suspends future perfarmance under this Agreement in accordance with Article XVI.C. of
this Agreement due to failure to reach agreement with the Non-Federal Sponsor on
whether to procead or to terminate this Agreement, or the failure of the Non-Federal
Sponsor to provide funds to pay for cleanup and respense costs or to ctherwise
discharge the Non-Federal Sponsor's responsibilities under Article XV1.C. of this
Agreement, such suspension shall remain in effect untii: the Govemment and Non-
Faderal Sponsor raach agreement on how to proceed or to terminate this Agreement;
the Non-Federal Sponsor provides funds necessary to pay for cleanup and response
costs and otherwise discharges its responsibilities under Articie XVi.C. of this
Agreement; or the Government terminates this Agresment in accordance with tha
provisions of Article XV1.C. of this Agreement.

C. Inthe event that either party elects to terminate this Agreement pursuant to
this Article or Article XVI of this Agreement, both parties shall conclude their activities

redating to the Project and proceed to a final accounting in accordance with Article VI.D.
of this Agreement.
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D. Any termination of this Agreement or suspension of future performance under
this Agreernant in accordance with this Artlcle or Anicle XV of this Agreement shall not
relieve the parties of liability for any obligation previously incurred. Any delinguent
payment owed by the Non-Federal Sponsor to the Government shalt be charged
interest &t a rate, 1o be determined by the Secretary of the Treasury, equal to 150 per
contum of the average bond equivalent rate of the 13-week Treasury bills auctioned
Immediately prior to the date on which such payment became delinquent, or aucticned
immediataly prior to the beginning of sach additional 3-month pericd if the period of
delinguency exceetls 3 months.

ARTICLE XVi - HAZARDOUS SUBSTANCES

A. After execution of this Agreement and upon direction by the Government, the
Non-Faderal Sponser shall perform, or cause to be performed, any investigations for
hazardous substances that the Government or the Non-Federal Sponsor determines to
be necessary to identify the existence and extent of any hazardous substances
regulated under the Camprehensive Environmental Hesponse, Compensation, and
Liability Act {hereinafter "CERCLA"), 42 .S.C. Sections 9601-0675, that may exist in,
an, or undger lands, easemenis, and rights-of-way that the Non-Federal Sponsor and the
Govarnment determine, pursuant to Article Il of this Agreement, {0 be requirad for the
constructien, operation, and maintenance of the Project. However, for lands that the
Govemment determinas to be subject to the navigation servitude, only the Govemment
shalt perferm such investigations unless the Govermment provides the Non-Fedaral
Sponsor with prior specific written directlon, in which case the Non-Federal Sponsar
shall perform such investigations in accordance with such written direction. All actual
costs incurred by, or on behalf of, the Non-Federal Sponsor and by the Government for
such Investigations for hazardous substances shail be included in total project costs,
subject to Article VI of this Agresment, and shared in accordancs with the provisions of
this Agreement, subject to an audit in accordance with Article X! of this Agreement to
determing reasohableness, allowabillty, and allocability of costs.

B. Inthe svent it is discovered through any investigation for hazardous
substances oy other maans that hazardous substances regulated under CERCLA exist
i, on, or under any lands, easements, or rights-of-way that the Non-Federal Sponser
and the Government determine, pursuant to Article 1l of this Agresment, to be required
for the construction, operation, and maintenance of the Project, the Non-Federal
Sponsor and the Governmant shali provide prompt wrilten notice to each other, and the
Non-Federal Sponsor shall not proceed with the acquisition of the real property
interests until both partiss agree that the Non-Faderal Spensor should proceed.

G The Government and the Non-Federal Sponsor shall determine whether to
nitiate construction of the Praoject, or, If already in construction, whether to continue with
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work on the Project, suspend future performance under this Agreement, of terminate
this Agreement for the convenience of the Government, in any case where hazardous
substances regulatad under CERCLA are found to exist in, on, or under any lands,
easamants, or rights-of-way that the Non-Fedaral Sponsor and the Government
determine, pursuant 1o Article | of this Agreement, to be required for the conslruction,
operation, and maintenance of the Project, Should the Government and the Non-
Federal Sponsor determine to initiate construction or continue with construction after
considering any lability that may arise under CERGLA, the Non-Federal Spensor shall
be responsible, as between the Government and the Non-Federal Sponsor, for the
costs of cleanup and response, to include the costs of any studies and investigations
necessary to determine an appropriate response to the contamination. Such costs
shall not be considered a part of total project costs, In the event the Non-Federal
Sponsor does not reach agresmant with the Government on whether t¢ proceed or to
terminate this Agreement under this paragraph, or fails to provide any funds necessary
to pay for cleanup and response costs or to otherwise discharge the Non-Federal
Sponsor's responsibilities under this paragraph upon diraction by the Government, the
Govemnment, in its sole discretion, may either terminate this Agresment jor the
convanience of the Government or suspend its future performanca under this
Agresment, including reimbursement pursuant to Article I1.H. of this Agreement.

D. The Non-Federal Sponsor and the Govemment shall consult with each other
in accordance with Aricle V of this Agreement in an effort to ensure that responsible
parties bear any nacessary cleanup and rosponsa costs gs defined in CERCLA. Any
decision made pursuant to paragraph C. of this Article shall not relieve any third party
from any liability that may arise under CERCLA.

E. As between the Government and the Non-Federal Sponsar, the Non-Federal
Sponsor shail be considered the operator of the Project for purposes of CERCLA
liability. To the maximum extent practicable, the Non-Fedaral Sponsor shall operate,
maintain, repair, replace, and rehabilitate the Projeci in a manner that will not cause
liability 1o arise under CERGLA.

ARTIGLE XVII - NOTICES

A. Any notice, request, demand, or other communication required or parmitted
to be given under this Agreement shall be desmead to have bean duly given if in wiiting

and either dellvered personally or by telegram or mailed by first-class, registered, or
certified mail, as fallows:

if to the Non-Faderal Sponsor:

City of Lovingtan
City Manager
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214 South Love
PO Box 1269
Lovington, New Mexico 88260

If to the Government:

District Engineer, Albuquergue
ATTN: CESPA-PM-C

4101 Jefferson Plaza NE
Albugquergue, New Mexico 87109

B. A party may change the address to which such communications are to be

directed by giving written natice to the other party in the manner provided in this Article.

C. Any notice, request, demand, or other communication made pursuant to this
Article shali ba deemad 1o have been recelved by the addressee at the earlier of such
time as it is actually recalved or saven calendar days after it is mailed.
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ARTICLE XVill - CONFIDENTIALITY

To the extent permitted by the laws governing each party, the parties agree o
maintain the confidentiality of exchanged information when rsquested to do so by the
providing pariy.

ARTICLE XIX - HISTORIC PRESERVATION

A. The Government shall be responsible for compliance with Section 106 of the
Naticnal Historic Preservation Act (18 L1.8.C. 470 et saq) for all tands required for, or
affected by, the Undertaking, as defined by 16 U.S.C. 470w{(7). Prior to initiation of
construction, the Non-Federal Sponsor shall perform all necessary cuitural resource
studies, and the Governmant shali make all determinations and consuitation in &
manner consistent with 36 Code of Federal Regulations (CFR) Part 800, "Protection of
Historic Properties”, the Secretary of tha Interior's Standards and Guidelines for
identification (48 Federal Register 44720-23), the National Park Service's publicafions,
The Archasological Survey: Methods and Uses {1978) and Identification of Histaric
Properties (1988), and the applicabla guidelines of the State Historic Preservation
Officer (heralnafter the “SHPG™. The Non-Federal Sponsor shall ensure that its
studies are conducted by qualified archasologlists, historians, architectural historians
ancifor historic architects, as appropriate, who meet, at minimum, the Secretary of the
Interior's Professional Qualifications Standards (48 Federal Register 44738-38}. The
Non-Federal Sponsor shall submit study plans and reponts 1o the Government for
review and approval and shall be responsible for resolving any deficiencies. In the
avent that significant archeological or historical proparties will be adversely affected, the
Non-Federal Sponsor shall formulate a mitigation plan in consultation with the
Govemment and any other padies involved in the development of a Section 106
Mameorandum of Agreement {hereinafier the ‘"MOA"). The Non-Federal Sponsor ghall
be responsible for implemanting the mitigation contained in a signed MOA prior {o the
initiation of any consiruction activities affecting historic propertles.

B. The Non-Federal Sponsor's responsibilities under this Atticle are limited to
those historic propenies within the Undertaking's area of potential effect, as defined by
36 CFR 800.16(d}. Any bettermants not affecting historic properties and constructed
by the Non-Federal Sponsor without Federal funds are not considered te be subject to
the provisions of this Ardicle.

. The Non-Federal Sponsor shall include provisions in all construction
contracts for the protection of cultural resources discovered during construction. These
provisions shali include, at a minimum, the cessation of work in the immedlate area of a
discoverad cultural resource until the situation is properly evaluated, the immaediate
verbal and written notification of the Mon-Federal Sponsor and Government, and
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consultation between the Non-Faderal Sponsor, the Government, and the SHPG on
appropriate measures to evaluate and treat the resource. Where the Non-Federal
Sponsor elects to perform the construction work with its own forces, the same
procedures shall be followed.

D. The costs of identification, survey and evaluation of historic properties shall
ke included in total project costs, subject to Article VIl of this Agreement, and shared in
accordance with the provisions of this Agreement.

E. Az specifiad in Section 7{a} of Public Law 93-291 {16 1).5.C. 469c(a}), the
costs of archeological data recovery activilies associated with historic presaervation shall
be borne entirely by the Government and shalj not be included in total project costs up
to the statutory limit of ona parcent of the total amount the Governmeant is aulthorized to
axpend for the Projact.

F. The Government shalil not incur costs for archeclogical data recovery that
exceed the statutory one percent limit specified in paragraph E. of this Article unless
and until the Assistant Secretary of the Amy (Civil Works) has waived (and the
Secretary of the Interiar has concurred in the walver) that limit In accordance with
Section 208(2) of Public Law 96-515 (16 U.S.C, 46%c-2(3)). Any costs of archeological
data recovery that exceed the one percent lmit shall be included in total project costs,
subject to Article VI of this Agreement, and shared in accordance with the provisions of
this Agreement.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement,
which shall become effective upon the date it is signed by the District Engineer.

DEPARTMENT OF THE ARMY

BY: ‘/M‘%@?

TODD W
LIEUTENANT COLONEL, EN
CISTRICT ENGINEER

DATE: 5/%5
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Lovington Wastewater System Improvements
CERTIFICATE OF AUTHORITY

l, Patrick B. Mchahon, do hersby certify that | am the principal legal officer of the
City of Lovingten, that the City of Lovington, New Mexico is a legaily constituted public
body with full authority and legal capability to perform the terms of the Agreement
between the Depariment of the Army and the City of Lovington in connection with the
Lovington Wastewater Systern Improvemenis, and to pay damages in accordance with
the ferms of this Agreement, if necessary, in the event of the failure to perform, and that
the persons who have executed this Agresment on behalf of the City of Lovington have
acted within their statutory authority.

IN WITNESS WHEREOF, | have made and executed this certification this
! fottn day of _ A gudy 2088

@wémrﬁzxﬁ

PATRICK B, McMAHON
LEGAL COUNSEL
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CERTIFICATION REGARDING LOBBYING

The undersigned certifies, to the bast of his or her knowledge and balief that:

(1) No Federa] appropriated funds have been paid or will be paid, by or on
behalf of the undersigned, to any person for influencing or attempting to influence an
afficer or employes of any agency, a Member of Congress, an officer or employee of
Congress, or an amployee of a Member of Congress in connection with the awarding of
any Federal contract, the making of any Federal grant, the making of any Federal foan,
the entering into of any cooperative agresment, and the extension, continuation,
renewal, amendment, or modification of any Federal contract, grant, fean, or
coopperative agregmant.

{2} if any funds other than Federal appropriated funds have been paid or will be
paid to any person for influencing or altempting to influence an officer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with this Federal contract, grant,
loan, or cooperative agreement, the undersigned shall complste and submit Standard
Form-LLL, "Disclosurs Form to Report Lobbying," in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be
included in the award documents for all subawards at all tiers {including subcontracts,
subgrants, and contracts under grants, loans, and cooperative agreements} and that ali
stibrecipients shall certify and disclose accordingly.

This cettification is a material representation of fact upon which reliance was
placed when this transaction was mads or entered into. Submission of this certification
is B prerequisite for making or entering Into this transaction imposed by Section 1352,
Title 31, U.S. Code. Any person who fails to file the required certification shall be
subject to a civil panalty of not less than $10,000 and not mere than $100,000 for each
stich failura.

ﬁé%@’é{/m

ARRIS
MAYOR

DATE: ¢ / / ‘/’ s
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# Draft PCA based on model agreement #1920 vRc

+ PCA#19201v8¢c 050405 Approved by the City of Lovington,

»  Update reference to Section 101, Energy and Water Development Appropriations Act,
2005, P.L, 108-447, as amended.

¢ Corps of Engineers approved for execution 7/26/05
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