PROJECT COOPERATION AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
' THE CITY QF BELEN, NEW MEXICQ
FOR DESIGN AND CONSTRUCTION OF THE
JUDE COURT UTILITY REPLACEMENT PRQIECT
BELEN, NEW MEXICQ

THIS AGREEMENT is entered inlo this = od day of dul ,
2001 by and between the Department of the Army (hereinafter the "Government"), represented
by the District Engineer for Albuquerque District, and the City of Belen, New Mexico
(hereinafter the "City™), represented by its Mayor. :

WITNESSETH, THAT:

WHEREAS, the Secretary of the Army is authorized to provide design and construction
assistunce for waler-related environmental infrastructure and resource protection and :
development projects in central New Mexico (hereinafter the “Section 593 Program™) pursuant to
Section 593 of the Water Resources Development Act of 1999 (Public Law 106-53); o

WHEREAS, Section 593 of the Waler Resources Development Act of 1999 (Public Law
106-53), provides that the Secretary of the Army shall not provide assistance for any water-
relaled environmental infrastruciure and resource protection und development project, or
separable element thereof, unless the project is publicly owned;

WHEREAS, the Jude Court Utility Replacement Project in Balen, New Mexico
{hereinafter the “Project™, as defined in Article LA, of this Agreement) has been identified as a
pruject of the type authorized by Seumn 593 of thﬂ Water Resources Development Act of 1999
{Public Law 106-53);

WHEREAS, the Government and the City desire to enter into a Project Cocperation
Agreement (hereinafter the “Agreement”) for design and construction of the Project;

WHEREAS, Section 393 of the Water Resources Development Act of 1999 (Public Law
106-53), specifies the cost-shanng requirements applicable to the Project and provides that totai
project costs shall be shared 75 percent Federal and 25 percent Non-Federal;

WHEREAS, Section 593 of the Waler Resources Development Act of 1999 (Public Law
106-53), provides that the Secretary of the Army shall not provide assisiance in the form of
destgn and constirction for any water-related environmental infrastructure and resource
protection and development projeets, or separable élement thereof, until each non-Federal
sponsor has entered into a written apreement to furnish its required cooperation for the project or
scparable element;




WHEREAS, pursuant to Section 583 of the Waler Resources Development Act of 1999
(Public Law 106-53), the Sceretary of the Army is authorized 10 provide assistance, which may
be in the form of grants or reimbursements of the Federal share of project costs, to the City and to
afford credit, not (o exceed 6 percent of the total construction costs of the Project, for the
reasonable costs of design work completed by the non-Federal interest hefore entering into a
written agreement wilh the Secretary; and

WHEREAS, the Government and City have the full authority and capability to perform as
hereinafter set forth and intend to cooperate in cost-sharing and finuncing of the design and
construction of the Project in accordunce with the terms of this Agreement;

NOW, THEREFORE, the Government and the City agree as follows:

ARTICLE [ - DEFINITIONS AND GENERAL PROVISIONS
For purposces of this Agreement:

A. The term "Pruject" shall mean the removal of & 3 inch thick layer of gravel surfacing
which is to be removed and stock piled for fulure usc by the city of Belen, A six inch waterline
(900 L.F.) and six inch sanitary sewer line (920 L.F.} arc to be removed. A new cighl-inch
waterling (200 LF.) with uppropriate valving will be installed along the norih side of Jude Cour
to include 25 service laterals (o be connected o the existing luterals af the Beilen right-of-way, A
new eight inch sanitary sewer line (920 LF.) with two manholes will be installed along the
centerline of Jude Court. New 4-inch diatmeler service laterals will connect to the existing lateral
at the Belen right-of-way and connect o existing 8-inch line which parallels Mesa Road. Siorm
druinage which includes six new curb inlels and 620 feet of pipe ranging from 12 inch 1o 18 inch
wiil coliect and convey runoff from Jude Court will also be installed, Jude Court will be
provided with 2-inch thick asphalt pavement and concrete curb and putter for a iotal road length
of 950 fect. The new pavement and curb and guiter ure required o direct the storm runeff to the
curh inlets.

B. The teom "total project costs” shuli mean ali costs incurred by the City and the
Government in accordance with the terms of this Agreement directly related to project design and
construction of the Project, Subject to the provisions of this Agrecment, the lerm shall include, |
but iz not necessarly limited (o: the costs of project design and construction work; costs of 5
partictpation in the Pmject Coordination Team in accordance with Article V of this Agreement;
costs of contract dispule settlements or awards; the value of lands, easements, rights-of-way,
relocations, suitable borrow and dredped or excavaled material disposal areas, and permit costs,
not ta exceed 25 percent of total project costs, as determined in accordance with Article IV of
this Agreement; and costs of audit in accordance with Aricle X of this Agreement, The term
does not include any costs of activities performed under any other agreement {or the Project; any
coats fur gperation, maintenance, repair, replacement, or rehabilitation; any costs due to
betrerments; any costs of dispute resojution under Article VII of this Agreement; or the City’s
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costs of negotiating this Agreement.

C. The term “project design work™ shall mean the work performed by, or on behalf of, the
City for design dircetly related (o the Project, inciuding but not neccssarily limited to, the
reasonable costs of design work incurred prior to the effective date of this Agreement not Lo
exceed O percent of the total construction costs of the Project and which have not been included
in costs under any other ugreement for the Project. The term includes, but is not necessarily
limited to, concept design; report wriling; detailed design; prepuration of plans and
specifications; design analysis; quantity/cost cstimates; obtaining required tocal, state and
Federal permils; performance and documentation of environmental investigations; performance
and documentation of hazardous substunces investigations in accordance with Anticle XV A, of
this Agreement; performance of historical preservation investigations in accordance with Articie
XVII of this Agreement; engineering and design during construction; and ather design services
and in-kind design work,

D. The term “project design and construction werk™ shull mean the work performed by
the City and the Government for design and construction dircedly relaled to the Project incurred
subseyuent to the eftective date of this Agreement. The term includes, but is not necessurily
limited to, project design work as defined in paragraph C. of this Articie; actual construction,
including scttlement of or paying awards for contract disputes; supervision and administration;
and other construction services and in-kind construction work.

E. The term “total construction costs of the Project”, when used to determine the
limitation on costs of design incurred prior to the cffeclive date of this Agreement to be included
in total project costs under this Agreement, shall mean the actual construction contract Costs to
construct the Project. '

F. The term “financial ebiigations for design and constrection™ shall mean a financial
obligation of the Government, other than an obligation pertaining to the provision of lands,
easements, rights-of-way, relocations, and borrow and dredged or excavated material disposal
areas, that results or would resuit in a cost that is or would be included in total project costs,

G. The term “non-Federa! proporionate share” shali mean the ratio of the City’s wotal
cash contribution required in uccordance with Article ILD.2, of this Agreement to total financizl
obligations for design and construction, as projectad by the Government.

H. The term “period of design and consiruction” shall mean the time period from
execution of this Agreement to the dale that the U.S. Amny Engineer for the Albuguergque District
thereinafter the “District Engineer’) notifies the City in writing of the Government’s
determination that construction of the Project is compiete.

I The term “hi ghway" shall mean any public highway, roadway, sireet, or way, including
any bridge thereof.

I, The term "relocation" shal! mean providing a functionally equivalent facility to the
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owner of an cxisting utility, cemetery, highway or other public facility, or railroad (including any
bridge thereto) when such action s authorized in accordunce with applicable legul principles of
just compensation. Providing a functionally eguivalent facility may tuke the torm of alteration,
lowering, raising, or replacement and attendant removal of the affected facility or part thereof,

K. The term "fiscal year" shall mean one fiscul year of the Government. ‘The
Govemment fiscal year begins on Qctober | and ends on September 30,

L. The term "functiemal portion of the Project” shail mean a portion of the Project that is
suitable for tender to the City to operate and maintain in advance of completion of the enlire
Project. For a portion of the Project o be suitable for tender, the District Engineer must notify
the City in writing of the Government’s determination that the portion of the Project is complete
and can function independently und for a useful purpose, aithough the halance of the Project is

nol complete.

M. The term "betterment” shall mean a change in the design and construction of an
element of the Project resulting from the application of standards that the Government
determines exceed those that the Government would otherwise apply for accomplishing the
design and construction of that element,

N. The term “Federal program funds’ *'shall mean funds or grants provided directly to the
City by a Federal agency, other than the Depuartment of the Army, 4nd any non- Federal matching
sharc reguired therefor.

ARTICLE II - OBLIGATIONS OF THE GOVERNMENT AND THE CITY

A. The Government, subject to receiving funds appropriated by the Congress of the
United States thereinufter, the "Congress"} and using those funds and funds provided by the City,
shall expeditiously design and consiruct the Project, applying those procedures usually applied to
Federa] projects, pursuant to Federal laws, regulations, and policies.

I. The Government shull afford the City the opportunity to review and comment
on the solicitations for ali contracts, including relevant plans and specifications, prior 1o the
Government's issuance of such solicitations, The Government shall not issue the solicitation for
the first design or construction contract unti] the City has confirmed in writing its willingness to
procecd with the Project. To the extent possible, the Government shall afford (he City the
opportunity to review and comment on all contract modifications, including change orders, prior
to the issuance to the contractor of & Notice to Proceed, In any instance where providing the City
with notification of a contract modification or change order is not possible prior to issuance of
the Notice 10 Proceed, the Government shat! provide such notification in wriling at the earliest
date possible. To the extent possible, the Government also shall afford the City the opporiunity
to review and comment on ail contract claims prior to resolution thereof. The Government shal!
consider in good faith the comments of the City, but the contents of solicitations, award of
contracts, execution of contract modifications, issuance of change orders, resolution of contract
¢laims, and perfonmance of all work on the Project (whether the work is performed under
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contract or by Government personnel), shall be exclusively within the control of the Govemment.

2, Throughout the period of design and construction, the District Engineer shali
furnizh the City with a copy of the Goverament's Writien Notice of Acceptance of Complﬂtcd
Work fur euch contract for the Project.

3. Notwithstanding paragraph A.1. of this Article, if, upon the award of any
contract for destgn or construction of the Project, cumalative financial obligations for design and
construction would cxceed $530,000, the Government shall defer award of that contract and all
subsequent contracts for design or construction of the Project until such time as the Govermment
and the City agme 1o proceed with further contract awards for the Project, but in no event shall
the uward of contracts be deferred for more than three years. Notwithstanding this general
provision for deferral of contract awards, the Government, after consultation with the City, may
award a contract or contracts aftcr the Assistant Secrctary of the Army (Civil Works) makes i
written deteimnination thal the award of such comtract or contracts must proceed in order (0
comply with law or to protect fife or property from imminent and subsiantial harm.

4. As of the effective date of this Agreement, $3,000,000 of Federal funds have
been sppropriated for the Section 593 Prcrgram of which $397,500 appropriated for the Section
593 Program is currently projccted to be availible for the Project. The Government makes no
commitment to scck additional Federal funds for the Section 593 Program. Notwithstanding any
other provision of this Apreement, the Govenment’s financial partcipation in the Project, when
added to the costs incurred by the Govemmment for other projects of the Section 593 Program,
shatl ot exceed the tolal amount of Federal funds that have béen appropriated and hereafter may
be appropriated for the Section 593 Prugram. In the event that the Federal share of a forthcoming
financial ohligation for total project costs would be limited by this paragraph, the parties shall
proceed in accordance with Articie XIV.B. of this Agreement,

B. The City may request the Governmenl to accomplish betlerments. Such requests shall
be in writing and shall describe the betierments requesied to be accomplished. If the
Govemnment in its sole discretion elects to accomplish the requested betterments or any portion
thercof, it shall so notify the City in a writing that sets (orth any applicable terms and conditions,
which must be consistent with this Agreement, In the event of conllict between such a wriling
and this Agreement, this Agreement shall control. The City shall be solely responsible for all
costs due to the requested betterments and shall pay all such costs in accordance with Aricle
VLC. of this Agreement,

. When the District Engineer detennines that the entire Project is complete or that 2
portion of the Project has become a functional portion of the Project, the District Engineer shall
so notify the City in writing and furnish the City with an Operation, Maintenance, Repair,
Replacement, and Rehabilitation Manual (hercinafier the "OMRR&R Manual™) and with copies
of all of the Government's Written Notices of Acceptance of Completed Work for all contracts
for the Project or the functional purlion of the Project that have not heen provided previously.
Upon such notilication, the City shall operate, maintain, repair, replace, and rehabilitate the
entire Project or the functional portion of the Project in accordance with Article VIII of this
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Agreement.

D. The City shall contribute 25 percent of total project costs in accordance with the
provisicns of this paragraph.

i, In accordance with Anticle TII of this Agreement, the City shall provide all
lands, easements, rights-of-way, and suitablc horrow and dredged or excavaled material disposal
areas that the Government determines the City must provide for the constnuction, operation, and
maintenance of the Project, and shall perform or ensure performance of all relocations that the
Government determines 1o be necessary for the construction, operalion, and maintenance of the
Project.

2, Il the Government projects that the value of the City’s contributions under
paragraphs D.1. and G, of this Article and Articles V, X, XV.A., XVIILA. and XVIIL.C. of this
Agreement wiil be less than 23 percenl of total project costs, the Cily shall provide an additional
cash contribution, in accordance with Aricle VLB, of this Agreement, in the amount necessary to
make the City total contribution equal to 25 percent of total project costs.

3. Il the Government determines that the value of the City’s contributions
provided under paragraphs D.1. and G. of this, Article and Anicles ¥V, X, XV.A., XVILA,, and
XVIULC. of this Agreement have cxceeded 25 percent of totul project costs, the Government shall
reimburse the Cily for any such valuc in excess of 25 percent of tolal project cosls subject,
however, to the availability of funds and to the limitation on credit for lands, casements, rights-
of-way, and relocafions, which may not exceed 25 percent of total project costs.

E. The City may request the Gevernment 1o pmovide lands, casecments, rights-of-way, and
suitable borrow and dredged or excavaled material disposal areas or perform relocations on
behalf of the City. Such requests shall he in writing and shull describe the services requested to
be performed. If in its sole discretion the Government elects to perform the requested services or
any portion thereet, it shall so notify the City in a writing that sets fonh any applicable terms and
conditions, wiiich must be consistent with this Agreement. In the event of confllict between such
a wnting und this Agreement, this Agreement shall control, The City shall be solely responsible
for all costs of the requested services and shail pay all such costs in accordance with Anicle
VI.C, of this Agreement, Notwithstanding the provision of lands, easements, rights-of-way, and
suitable berrow and dredged or excavated malerial disposal areas or performance of relocations
by the Govenment, the City shall be responsible, as between the Government and the City, for
the costs of cleanup and response in accordance with Anicle XV.C. of this Apreement.

F. The Govemnment shall perform a final accounting in accordance with Anicle VLD, of
_ this Agreement to determine the contributions provided by the City in accordance with
paragraphs B., I)., and E. of this Article and Aniicles V, X, and XV . A. of this Agreement and to
determine whether the City has met its obligations under paragraphs B., D., and E. of this Adicle.

G. Upon request by the City, the Government shall include in total project costs those
reasonable costs incurred by, or on behalf of, the City for project design work that was completed
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by, or on behalf of, the City prior to the cifective date of this Agreement, not to exceed 6 percent
of the total construction costs of the Project, and which have not been included in costs under any
other agreement for the Project, Such ¢osis shall be limited to the reasonable, allowable,
atlocable actual cost of project design work as determined by the District Engineer, Where the
City's cost for completed project design work is expressed as [ixed costs plus a percentage of
construction costs, the City shall renegotiate such costs with its Architect-Engineer based on
actual costs. On the effective date of this Agreement, the amount of costs for project design
work completed prior 1o the cfiective date of this Agreement 1o be included in total project costs
is estimated to be $__ O, This amount is an estimate subject to adjustment by the Government
in i1s sole discretion, The City in a timely manner shall provide the Government with such
documents as are sufficient to enable the Government to determineg the amount of costs to be
inciuded in total project costs for this project design work, '

H. The amouni of credil for which the City may be eligible pursuant to this Agreement is
not subject to interest charges, nor is it subject to adjustment to reflect changes in price levels
hetween the time that the costs werc incured and the time that the credit is afforded.

I. During the period of design and construction, the Government shall develop and
coordinate as required, the Environmental Asscssment and cither an Environmental Impact
Statenent or 4 Finding of No Significant Impact necessary to inform the public regarding the
environmental impacts of the Project in accordance with the Nationsl Environmental Policy Act
of 1969 (hereinafier “NEPA™). Compiiance with NEPA is a prerequisite to underntaking
construction of the Project. Any costs incurred by the Government relating to compliance with
this paragraph shall be included in total project costs and shured in accordance with the
provisions of this Agreement,

J. The City shall estabiish such legal and institutional structures as are neccssary to
enswie the effcctive long-term operation of the Project.

K. The City and the Government, in consultation with appropriatc Federal and Stale
officiuls, shall develop a facilities or resource protection and development plan, including
appropriate engineering plans and specifications.

L. No construction shall be undertaken until all applicabie environmental laws and
regulations have been complied with, including, but not limited to NEPA and Section 401 of the
Federal Water Pollution Control Act (33 U.S.C. 1341}, '

M. The City shall not use Federal program funds to meet the City's share of total project
costs under this Agreement unless the Federal agency providing the Federal program funds
verifies in wnting that the expenditure of such funds is expressly authorized by statite,

ARTICLE Il - LANDS, RELLOCATIONS, DISPOSAL AREAS, AND PUBLIC LAW 91-046
COMPLIANCE
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A. The Government, after consultation with the City, shall determine the lands,
easemnents, and rights-ol-way required for the construction, operation, and maintenance of the
Project, including those required for relacations, borrow materials, and dredged or excavated
material disposal. The Govenmment in a timely manner shall provide the City with general
wrilten descriptions, including maps as appropriate, of the lands, easements, and rights-of-way
that the Governmenl determines the City maust provide, in detail sufficient to enable the City to
fuifill its obligations under this puragraph, and shall provide the City with a written notice to
" procecd with acquisition of such lands, easements, and rights-of-way. Prior to the end of the
period of design and construction, the City shall acquire all lands, easements, and rights-of-way
set forth in such descriptions, Furthermore, prior to izsuance of the solicitation for each
construction contract, the City shall provide the Government with authorization for entry to all
lands, easements, and rights-of-way the Government determines the City must provide for that
contract, For so long as (he Project remains authorized, the City shall ensure that fands,
casernents, and rights-of-way that the Government determines to be required for the operation
and maintenance of the Project and that were provided by the City are retained in public
awnership for uses compatible with the authurized purposes of the Project.

B. The Govermnment, after consultation with the City, shall determine the improvements
required on lands, cascments, and rights-of-wiy to enable the proper disposal of dredged or
cxcavated material asseciated with the construction, operation, and maintenance of the Project.
Such improvements may include, but are not necessarily Hinited to, retaining dikes, wasteweirs,
buikheuds, embankmenis, monitoring features, stilling basins, and de-watering pumps and pipes.

The Government in a timely manner shall provide the Cily with general written descriptions of
such improvements in detail sufficient to enable the City to fulfill its obligations under this
paragraph, and shali provide the City with a written notice to proceed wilh consiruction of such
improvements. Prior to the end of the period of design and construction, the City shall provide
all improvements set forth in such doscriptions. Furthermore, poor to issuance of the solicitation
for each Government construction contract, the City shail prepare or ensure the preparation of
pluns and specitications for all improvements the Government determines to be required for the
proper disposal of dredged or excavated material under that contract, submit such plans and
specifications Lo the Goverminent for approval, and provide such improvements in accordance
with the approved pilans and specifications.

C. The Govermmment, after consultation with the City, shall determine the relocauens

~ necessary for construction, operation, and maintenance of the Project, including those necessary

to enable the removal of borrow materials and the proper disposal of dredged or excavated
material. The Government in a timely manner shall provide the City with general written
descriptions, including maps as appropriale, of such relocations in dctail sufficient to enabie the
City to fulfill its obligations undcr this paragraph, and shall provide the City with & writlen notice
to proceed with such relocations. Prior to the end of the period of design and construction, the
City shuli perform or ensure the performunce of all relocations as set forth in such descriptions.
Furthermore, prior to issuance of the solicitation for cach Government construction contract, the
City shail prepare of ensurc the preparation of plans and specifications for, and perform or ensurc
the performance of, all relocations the Government determines Lo be necessary for that contract.
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D. The City in a timely manner shail provide the Government with such documents as
are sufficient to enable the Guvernment to determine the value of any contrbution provided -
during the period of design and construction pursuant to paragraphs A., B. or C. of this Article.
Upon receipt of such documents the Government, in accordance with Article I'V of this
Agmamem and in a timely manner, shall determine the vaiue of such contribution, include such
vulue in total project costs, and afford credit for such value toward the City’s shate of total

project costs.

E. The City shall comply with the applicable provisions of the Uniform Relocation
Assistance und Real Properly Acquisition Policies Act of 1970, Public Law 91-646, as amended
by Tille IV of the Surface Transportation and Uniform Relocatien Assistance Act of 1987 (Public
Law 100-17}, and the Uniform Regulations contained in 49 C.F.R. Part 24, in acquiring lands,
easements, and rights-of-way required for the construction, operation, and maintenance of the
Project, including those necessary for relocations, borrow materials, and dredged or excavaled
material disposal, and shall inform all affected persons of applicable benefits, pelicies, and
procedutes in connection with said Aet, '

ARTICLE IV - CREDIT FOR VALUE QF LANDS, RELOCATIONS, AND DISPOSAL
AREAS

A. To the extent that the value js included in total project costs pursuant to Article LB. of
this Agreement, the City shall receive credit toward its share of total project costs for the vatue of
the lands, easements, and rights-of-way, and suitable borrow and dredged or excavated material
disposal areas that the City must provide for construction, operation, and maintenance of the
Project pursuant to Article IIT of this Agreement, and for the value of the relocations that the City
must perform or for which it must ensure performance pursuant to Article I of this Agreement.
However, the City shall not receive credit for the valve of any lands, easements, rights-of-way,
relocutions, or borrow and dredged or excavated material disposal areas that have been provided
previously as an itemn of cooperation for another Federal project. The City also shail not receive
credit for the valoe of lands, easements, rights-of-way, relocations, or borrow and dredged or
excavated material disposal arcas that are provided using Federal program funds unless the
Federal agency providing the Federal program funds verifies in writing that such credit is
expressly authorized by statute,

B. For the sole purpose of affording credit in accordance with this Agreement, the value
- of lands, easements, and rights-of-way, including those necessary for relocations, borrow
materials and dredged or excavated material disposul, shall be the fair market value of the real
property inlerests, plus cenain incidental costs of acquiring those intercsts, as determined in
accordance with the provisions of this paragraph.

1. Dale of ¥aluation., The fair market value of lands, eascments, or nghts-of-way
owned by the City on the cffective date of this Agreement shail be the fair market value of such
real property interests as of the date the City provides the Government with authorization for
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entry thercto. The fair market value of lands, easements, or rights-of-way acquired by the City
after the effective date of this Agreement shall be the fair market value of such real properly
intercsts at the time the interesis are acquired,

2. Ceneral Valuation Procedure. Except as provided in puaragraph B.3, of this
Amicle, the fair maurket vatue of lands, easements, or rights-of-way shall be determined in
accordance wilh paragraph B.2.a. of this Article, unless thercalter a different amount is
determined to represenl fair market value in accordance with paragraph B.2.b, of this Article.

4. The City shall obtain, for each real property interest, an appraisal that is
prepared by a qualified appraiser who is acceptable to the City and the Government. The
appraisal must he prepared in accordance with the applicable rules of just compensation, as
specified by the Government, The fair market value shall be the amount set forth in the City's
appraisal, if such appraisal is approved by the Govemment. In the event the Government docs
not approve the City’s appraisal, the City may oblain a second appraisal, and the fair market value
shall be the amount set Torth in the City’s second appraisal, if such appraisal is approved by the
Government. In the event the Government does not approve the City’s second appraisal, or the
City chooses not to obtain a second appraisal, the Government shal] obtain an appraisal, and the
fair markel value shall be the amount set forth in the Government’s appraisal, it such appraizal is
approved by the City. In the event the City does not approve the Government’s apprajsal, the
Government, after consultation with the City, shall consider the Government and the City’s
appraisals und determine an amount based thereon, which shall be deemed w0 be the fair market
value.

b. Where the amount paid or proposed (o be paid by the City for the real
propeny intercst exceeds the amount determined pursuant to paragraph B.2.a, of this Arlicle, the
Government, at the request of the City, shall consider ail fuctors relevant to determining fair
market value and, in its sole discretion, after consultation with the City, may approve in writing
an amount greater than the amount determined pursuant to paragraph B.2.a. of this Article, but
not to exceed the amount actually paid or proposed 1o be paid. If the Government approves such
an amount, the fair market value shall be the lesser of the approved amount or the amount paid
by the City, but no less than the amount determined pursuant (o paragraph B.2.a, of this Anicle.

3. Eminent Domain Yaluation Procedure. For lands, easements, or rights-of-way
acqulred by eminent domain proceedings instituted after the effective date of this Agreement, the
City shall, poior to instiluting such proceedings, snbmit to the Government notification in wnting
of its intent 1o institute such proceedings und an appruisal of (he specific real property interests to
be acquired in such proceedings. The Government shatl have 60 duys after receipt of such a
notice and appraisal within which 1o review the appraisal, if not previously approved by the
Government in writing.

a. If the Government previously has approved the appraisal in writing, or
il the Government provides writlen approval of, or takes no action on, the appraisa! within such
60-day period, the City shail use thc amount set forth in such appraisal as (the estimate of just
compensation (or the purpose of instituting the cminent domain proceeding.
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b. If the Government provides writlen disapproval of the appraisal,
including the reasons for disupproval, within such 66-day period, the Government and the City
shall consult in good faith 1o promptly resolve the issues or areas of disagrecment that are
identified in the Government’s writlen disapproval. If, after such good faith consuliation, the
Government and the City agree as to an appropriate amount, then the Cily shall use that amount
as Lhe estimate of just compensation for the purpose of instituting the eminent domain
proceeding. If, after such good faith consultation, the Government and the City cannot agree as
to an appropriate amount, then the City may use the amount set forth in i1s appraisal as the
estimate of just compensation for the purpose of instituting the eminent domain proceeding.

c. [or lands, susemenis, or Hghts-of-way acguired by eminent domain
proceedings instituted in accordunce with sub-paragraph B.3. of this Article, fair market value
shai} be either the amount of the court award for Lhe real property interests taken, to the extent the
Govemment determined such interests are required for the construction, operation, and
maintenance of the Project, or the amount of any slipulated settlement or portion thereof that the
Gowvemment approves in writing.

4. Incidental and Permit Casis, For lands, easements, or rights-of-way acquired
by the City within a live-year period preceding the effective date of this Agreement, or at any
time after the etfective date of this Agreement, the value of the interest shall include the
documented incidental cosls of acquiring the inlerest, as delermined by the Government, subject
to un audit in accordance with Article X.C. of thizs Agreement to determine reasonablencss,
allocability, and allowability of costs, Such incidental costs shal} include, but not necessarily be
limited to, closing and title costs, appraisal costs, survey costs, attomey's fees, plat maps, and
mapping costs, a5 well as the actual umiounts cxpended for payment of any Public Law 91-040
relocation assistance benefits provided in accordance with Ariicle IILE. of this Agreement. In
addition, the City shall receive credit for all reasonable costs incurred by the City, as pan of
project design and construction work, that ure associated with obtaining peimnits necessary for the
construction, operation, and maintenance of the Project on publicly owned or controlled land
subjcet to the 25 pereent limitation contained in Article LB. of this Agreement and subject to an
audit in accordance with Arljcle X of this Agreement to determine reasonableness, allowability,
and allocabiiity of costs,

5. Waiver of Apprajeal, Except as required by paragraph B.3. of this Article, Lhe
Govemment may waive the requircment for an appraisal for the purpose of determining the value
of a real property interest for inclusion in total project costs and for crediting if it determines that
an yppraisal is unnecessary hecause the valuation problem is uncomplicaled and that the
estimated fair murket value of the real properly interest is $5,000.,00 or less based upon a review
of available dala. In such event, the Government and the City must agree in writing to the value
of such real property interest in an amount net in excess of $5,000.00.

C. Afler consultation with the City, the Government shall determine the value of
relocations in accordance wilh the provisions of this paragraph.

1. For a relocation other than a highway, the value shall be only that portion of
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relocation costs that the Government determines is necessary to provide a functionally equivalent
facility, reduced by deprecialiun,'ﬂs spplicable, und by the salvage value of any removed items.

2. For a relocation of a highway, the value shal! b only that portion of relocation
cnsts that would be necessary (o accomplish the relocation in accordunce with the design
standard that the State of New Mexico would apply under similar conditions of geography and
traffic load, reduced by the salvage value of any removed items.

3. Relocation costs shall include, but not necessarily be limited to, actual costs of
pﬂrformmg the relocation; planning, engineering and design costs; supervision and
administration costs; and dccumcntecﬁ incidental costs associated with performance of Lhe
relocation, but shall not include any cosis due to betterments, as determined by the Government,
nor any additional cost of using new material when suitable used material is available. -
Relocation costs shall be subject to an audit in accordunce with Article X.C. of this Agresment to
determine reasonableness, allocability, and allowability of costs,

D. The value of the improvements made o fands, eascments, und rights-of-way for the
proper disposal of dredged or excavated material shall be the costs of the improvements, as
determined by the Government, subject to an audit in accordance with Article X.C. of this
Agrecment {o determine reasonableness, allocability, and allowability of cosis, Such costs shall
include, but not necessarily be limited to, actual costs of providing the improvements; planing,
engineering and design costs; superviston and administration costs; and documenled incidental
costs associated with providing the improvements, but shall not include any costs due to
bectterments, as determined by the Government.

ARTICLE V - PROJECT COORDINATION TEAM

A. To provide for consistent and cffective communicalion, the City and the Government,
not later than 30 days affer the effective date of this Agreement, shall appoint named senior
tepresentatives to u Project Coordination Team. Thereafter, the Project Coordination Team shail
meet regularly until the end of the period of design and construction. The Govemment’s Project
Manager and a countcrpan named by the City shall co-chair the Project Coordination Team.

B. The Government’s Project Manager and the City’s counterparl shall keep the Project
Coordination Team informed of the progress of design and construction and of significant
pending issues and actions, and shail seck the views of the Project Coordination Team on matlers
that the Project Coordination Team generally oversees.

C. Until the end of the period of design and construction, the Project Coordination Team
shall generally oversee the Project, inciuding issues related to design; complelion of all necessary
NEPA coordination; devclopment of plans and specifications; scheduling; real property and
relocation requirements; real propeny acquisition; contract awards and modifications; contract
costs; the Gevernment’s cosl projections; final inspection of the construction or funclional
portions of the Project; preparation of the proposed OMRR&R Manual; anticipated requirements
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and needed capabilitics for performance of operation, maintenance, repair, replacement, and
rehabilitation of the Project; and other related matters. This oversipht shull be consistent with a
project management plan developed by the Government after consultation with the City,

D. The Project Coordination Team may make recommendations that it deems warranted
1o the Distriet Engineer on matters that the Project Coordinution Team generally oversecs,
including suggestions to avoid potential sources of dispute. The Government in good faith shall
comsider the recommendations of the Project Coordination Team, The Government, having the
legal authority and responsibility for design and construction of the Project, has the discretion to
accept, reject, or modily the Project Coordination Team's recommendations.

E. The costs of participation in the Project Coordination Team shall be included in totai
project costs and shared in accordance with the provisions of this Agreement.

ARTICLE VI - METHOD OF PAYMENT

A. The Government shall maintain current records of contributions provided by the
parties and curent projections of total project costs and costs due to betterments, By March 1
and ut least quarterly thereafter during the period of design and constroction, the Government
shall provide the City with a repont setting forth all contributions provided to date and the current
- projections of total project costs, of total costs due to betterments, of the components of total
project costs, of euch purly’s share of lotal project costs, of the City’s total cash contributions
required in‘accordance with Amicles ILB., ILD., und ILE. of this Agreement, of the nen-Federal
proportionate share, and of the funds the Government projects 1o be required from the City {or
the upcoming fiscal year. On the effective date of this Agreement, total project costs are
projected to be $530,000, und the City’s cash centribution required under Aricle ILD. of this
Agreement is projected to be $132,500. Such amounts are estimates subject to adjusiment by the
Government and are not to be construed as the total financial responsibilities of the Government
and the City.

B. The City shall provide the cash contribution required under Anticle TLD.2. of this
Agreement in accordance with the provisions of this paragraph.

_ 1. Not less than 30 calendur days prior to the scheduied date for issuamee of the
solicitation for the first design contruct or commencement of design using the Government’s own
torces, the Government shall notify the City in writing of such scheduled date and the funds the

"Government determines o be required from the City 10 meet the non-Federal proporiionate share
of projected financial oblipations for design and construction through the first tiscal year of the
period of design and constiuction, including the non-Federal proporionate share of financial
obligations for design and construction incuned prior to the commencement of the pericd of
design and construction, Not later than such scheduled date, the City shall either provide the
Government with the full amount of 1he required funds by either delivering a check pavable to
"FAO, USAED, Albuguergue District” to the District Enginecr or by verifying to the satistaction
of the Government that the City has deposited the required funds in an escrow or other account
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acceptuble to the Government, with interest accruing to the City or by presenting the Government
with an jrrevocable leticr of credit acceptuble to the Government for the required funds or by
providing an Electronic Funds Transfer in accordance with procedures established by the
Government. '

2. For the second and subsequent fiscal years of the perod of design and
construction, the Government shall notify the City in writing, no later than 60 calendar days prior
to the beginning of that fiscal year, of the funds the Government detcrmines to be required from
the City 10 meet the non-Federal proportionate share of projected financial obligations for design
and construction for that fiscal ycar. No later than 30 calendar days prior to the beginning of the
tiscal year, the City shall make the full amount of the required funds for that fiscal year available
to the Government through any of the payment mechaniams specified in Article VLB, 1, of this,
Agrecment. '

3. The Government shall draw from the funds provided by the City such sums as
the Government decms necessary to cover: (&) the non-Federal proporiionate share of financial
obligations for design and construction incurred prior to the commencement of the period of
design and construction; and (b) the non-Federal proportionste share of financial obligations for
design and construction s they are incurred duning the period of design and construction,

4, If at any time during the pedod of design und construclion the Government
determines that additicnal funds wiil be needed from the City to cover the non-Federal
proporiivnate share of projected financial obligations [or design and construction for the current
fiscal year, the Government shall notify the City in writing of the additional funds required, and
provide an expianation of why additional funds are required, and the City, na later than 60
calendar days from receipt of such notice, shall make the additionai required funds available
through any of the payment mechanisms specified in Arlicie VIL.B.1. of this Agreement.

C. In advancc of the Government incurring any financial obligatiou associated with
additional work under Anticle ILB. or ILE. of this Agreement, the City shall providethe
Government with the full smoum of the funds required to pay for such additional work through
any of the payment mechanisms specified in Anticle VLB, 1. of this Agreement. The Government
shull draw from the funds provided by the City such sums as the Government deems necessury Lo
cover the Government’s financial obligations for such additional work as they are incurred, In
the event the Government determines that the City must provide additional funds to meet ils cash
contribution, the Government shall notify the City in wnting of the additional funds required and
provide an explanation of why additional funds arc required. Within 30 calendar days thereafler,
the City shall provide the Government with the full amount of the additional required funds
through uny of the payment mechanisms specified in Article VLB 1. of this Agreement.

D. Upun completion of the Project or termination of this Agreement, and upon resolution
of all relevant claims and appeals, the Government shall conduct a final accounting and furnish
the City with the results of the final accounting. The (inal accounting shall determine total
project costs, euch parly’s contribution provided thereto, and each party’s required share thereot.
The linal accounting also shall determine costs duc to betterments and the City's cash
contribution provided pursuant to Article TLB. of this Agreement.
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1. In the event the final accounting shows that the total contribution provided by
{he City is less than its required share of total project costs plus costs due to any hetterments
nrovided in accordance with Article ILB. of this Agrcement, the City shall, no later than 90
calendar days after receipt of writlen notice, make a cash payment to the Gavernment of
whatever sum is requjred to meet the City’s reguired share of (otal project costs plus cosis due (o
‘any betterments provided in accordance with Aricle ILB. of this Agreement by delivering a check
‘payable 1o “FAOQ, USAED, Albuquerque District™ to the District Engineer or providing an
Electronic Funds Transfer in accordance with procedurcs established by the Government.

2. In the event the final accounting shows that the total contribution provided by
the City exceeds its required share of 10tal project costs plus costs due to any betlerments
provided in accorlunce with Arlicle ILB. of this Agrecment, the Government shall, subject to the
availability of funds, refund the excess to the City no later than 90 calendar days after the final
accounting is complete. In the event existing funds are not available to refund the excess to the
City, ihe Government shall seek such appropriations as are necessary to make the refund.

ARTICLE V1I - DISPUTE RESOLUTION
¢

As a condition precedent ta a party bringing any suit for breach of this Agreement, that
party must first notify the other purty in writing of the nature of the purported brcach and seek in
good faith (o resolve the dispule through negotiation, 1f the parlics cannot resolve the dispute
through negotiation, they may agree to & mutvally acceptable method of non-binding alicrnative
dispule resolution with a qualified third pany acceptuble to both parties. The parties shall each
pay 50 percent of any costs for the services provided by such a third parly as such costs ate
incurred. The existence of 2 dispute shall not excusc the parties from performance pursuant to

this Agreement.

ARTICLE VIII - OPERATION, MATINTENANCE, REPAIR, REHHE[LITATtDR and
REPLACEMENT (OMRR&R)

Upon notification in accordance with Arnticle II.C, of this Apreement and for so long as
the Project remains authorized, the City shall operate, maintain, repair, replace, and rehabilitate
the entire Project or the functional portien of the Project, at no cost 1o the Government, in a
manner compatible with the Project's authorized purposes and in accordance with applicable
Federzl and State laws us provided in Article XT of this Agreement and specific directions
prescribed by the Government in the OMRR &R Manual and any subsequent amendments
thereto. As between the Govemment and the City, the Government shall have no responsibility
to operate, mainlain, repair, rehabililate, or replace the Project or functional portion of the
Project,

ARTICLE IX - INDEMNIFICATION
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The City shall hold and save the Government frec from all damages arising from the
design, construction, operation, maintenance, repair, rehabilitation, and replacement of the
Project and any Project-related bettennents, except for dumages due to the fault or negligence of
the Govermmment or its contractors.

ARTICLE X - MAINTENANCE OF RECORDS AND AUDIT

A, Not later than 60 calendar days aller the effective date of this Agreement, the
Government and the City shall develop procedures for keeping books, records, documents, and
other evidence pertaining to costs and expenses incurred pursuant 1o this Agreement. These
procedures shall incorporate, and apply as appropriate, the standards for financial munagement
systems set forth in the Uniform Administrative Requirements for Grants and Cooperative
Agreements Lo Statc and Local Governments at 32 C.F.R. Section 33.20. The Government and
the City shall maintain such books, records, documents, and other evidence peraining te design
and construction in accordance with these procedures and for a minimum of three years afler the
period of design and construction and resolution of all relevant cluims ariging therefrom, To the
extent permitted under applicable Federal laws and regulations, the Government and the City
shall each allow the other to inspect such books, documents, records, and other evidence,

B. Pursuant to 32 C.F.R. Section 33.26, the City is responsible for complying with the
Single Audit Act of 1984, 31 U.S.C. Sections 7501-7507, as implemented by Office of
Management and Budget {OMB) Circular No, A-133 and Department of Defense Directive
7600.10. Upon request of the City and to the cxtent permitted under applicable Federal laws and
reguiations, the Government shall provide to the City and independent auditors any information
necessary to enable un audit of the City’s activilies under this Agreement. The costs of any non-
Federal audits performed in sccordance with this paragraph shail be allocuted in accordance with
the provisions of OMB Circulars A-87 and A-133, and such costs us are allocated to the Project
shall bé included in total project costs and shared in accordance with the provisions of this

Agreement.

C. In accordance with 31 U,8.C, Scction 7503, the Government may conduct audits in
addition to any audit that the City is rocquired to conduct under the Single Audit Act. Any such
Government audits shall be conducted in accordance with Government Audiling Standerds &nd
the cost principles in OMB Circular No. A-87 and other applicable cost principles und
regulations. The costs of Government audits performed in accordance with this paragraph shall
be included in total project costs and shared in accordance with the provisions of this Agreement.

ARTICLE XI - FEDERAL AND STATE LAWS

In the exercise of their tespective rights and obligalions under this Agreement, the City
and the Govemment agree to comply with all applicable Federal and State laws and regulations,
including, but not limited to, Section 601 of the Civil Rights Act of 1964, Public Law 88-352 {42
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11.5.C. 2000d}, and Department of Defense Directive 5500.11 issued puﬁmant thereto, as well as
Army Regulation 600-7, entitied "Nondiscrimination on the Basis of Handicap in Programs and
Activities Assisted or Conducted by the Depantment of the Army”.

ARTICLE XII - RELATIONSHIP OF PARTIES

A. Inthe exercise of their respective rights and obligations under this Agreement, the
Government and the City cach act in an independent capacity, and neither 15 to be considered the
officer, agent, or emplovee of the other,

B. In the exercise of its rights and obligations under this Apreement, neither party shall.
pravide, without the consent of the other party, any contractor with u release that waives or
purperts to waive any nighis such other party may have (o scek relief or redress against such
contractor either pursuant to any causc of action that such other pamy may have or for violation
of any law,

ARTICLE XIII - OFFICTALS NOT TO BENEFIT

: S
No member of or delcpgate to the Congress, nor uny resident commissioner, shall be
admitted to any share or part of this Agreement, of to any benefit that may arise therefrom.

ARTICLE XI¥ - TERMINATION OR SUSPENSION

A. If at any time the City fails to fulfill its obligations under Article 0B, I.D., 1LE, VI,
or XVILLC. of this Agreement, the Assistuant Secrctary of the Army (Civil Works) shall terminate
this Agreement or suspend future perdormance under this Agreement unless he determines that
continuation of work on the Project is in the interest of the United States or is necessary in order
to satisfy apreements with any other non-Federal inerests in connection with the Project,

B. If the Government fails to receive annual appropriations in amounts sufficient to meet
Project expenditures for the then-current or upcoming fiscal year, the Government shall so notify
the City in writing, and 60 calendar days thereufler cither parly may elect without penalty to
terminate this Agreement or to suspend future performance under this Agreement. In the event
that cither parry elects to suspend future performance under this Agreement pursuant to this
parapraph, such suspension shall remain in cffect until such time as the Govemment receives
sufficient appropriations or until either the Government or the City elects 10 terminale this
Agreement. :

C. If after completion of the design phasc of the Project both purties mutually agree in
writing not to proceed with the consiruction phase of the Project, both parties shall conclude their
activities relating to the Project and proceed to a final accounting in accordance with Articie
VLD. of this Agreement. '
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D. Inthe event hat cither party elects (o terminate this Agreement pursuant to this
Article or Article XV of this Agreement, both parties shall conclude their activities relating to the
Project and proceed to 4 final uccounting in accordunce with Article VLD, of this Agrecement.

E. Any termination of this Agreement or suspension of future performance under this
Agreeinent in accordance with this Article or Article XV of this Apgreement shall not relieve the
parties of liability for any obligation previously incurred. Any delingquent payment owed by the
City shall be charged Inlerest at a rate, to be determined by the Secrctary of the Treasury, equal to
150 per centuin of the averape bond equivalent rate of the 13-week Treasury bills auctioned
immediately prior to the date on which such payment became definquent, or auctjoned
immediatcly prior 1o the beginning of each sdditional 3-month period if the period of
delinquency exceeds 3 months. '

ARTICLE XV - HAZARDOUS SUBSTANCES

A. After cxecution of this Agrcement and upon direction by the District Engineer, the
City shall perform, or cause to be performed, any investigations for hazardous substances that the
Guvernment or the City determines 1o be necessary to identify the existence and extent of any
hazardous substances regulated under the Comfprehensive Environmental Response,
Compensation, and Liabflity Act (hereinulter "CERCLA"), 42 U.S5.C. Sections 9601-9673, that
may exist in, on, or under lands, easements, and rights-of-way that the Government determines,
pursuant to Article i1 of this Agreement, to be required for the construction, operation, and
maintenance of the Project, However, for lands that the Government delermines to be subject to
the navigation servitude, only the Government shall perform such investigations uniess the
District Engineer provides the City with prior specific writlen direction, in which case the City
shall perform sech investigations in accordance with such written direction. All actual costs
incurred by the City for such investigations for hazardous subslances shall be included in total
project costs and shured in accordance with the provisions of this Agreement, subject 10 an audit
in accordance with Article X.C. of this Agreement to determine reasonableness, allocability, and
allowability of costs,

B. In thc event it is discovered through any investigaiion for hazardous substances or
other means that hazardous substances regulated under CERCLA exist in, on, or under any lands,
easements, or ights-of-way that the Government determines, pursuant to Article I of this
Apreement, to be required for the constraction, operation, and mainlenance of the Project, the
City and the Government shall provide prompt writien notice o each other, and the City shall not
proceed with the acquisition of the real property intercats until both purties agree that the City
should proceed.

C. The Government and the City shall determine whether to initiate construction of the
Project, or, il already in constroction, whether to continue with work on the Project, suspend
future performance under this Apreement, or lerminate this Agreement for the convenicnce of the
Government, in any case where hazardous substances regniated under CERCLA are found to
existin, on, or under any lands, eascments, of rights-of-way (hat the Government determines,
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pursuant to Article 1T of this Agreement, to be required for the construction, operation, and
~intenance of the Project. Should the Governiment and the City determine to iniliale
consinletion or continue with construction after considering any liability that may arise under
CERCLA, the City shall be responsible, as betwecn the Government and the City, for the costs of
clean-up and response, Lo include the costs of any studies and investigations necessary to
determine an appropriate response to the coniamination. Such costs shall not be considered o
pari of totai project costs. In the event the City fails to provide any funds necessary to pay for
clean up and responsc costs or to otherwise discharge the City’s responsibilities under this
paragraph upon direclion by the Government, the Government may, in ils sole discretion, either
terminate this Agreement for the convenience of the Government, suspend future performance
under this Agreement, or continue work on the Project.

D. The City and the Government shall consult with each other in uccordance with Article
V of this Agreement in an effort to ensure that responsible parties bear any necessary clean up
and reaponse costs 4s defined in CERCLA. Any decision made pursuant to paragraph C. of this
Article shall not relieve any third party from any liability that may arise under CERCLA,

E. As between the Government and the City, the City shall be considered the operator of
the Project for purposes of CERCLA liability. To the maximum extent practicable, the City shall
operate, mainlain, repair, replace, and rehabilitale the Project in o manner that will not cause
liability 1> arise under CERCLA,

ARTICLE XVI - NOTICES

A. Any notice, reguest, demand, or other communication required or permitted to be
given under this Agrecment shall be deemed to have been duly given if in wating and either
delivered personally or by telegram or mailed by first-class, registered, or cerlified mail, as
follows:

If to the City;
City Munager
City of Belen
100 South Main Street
Belen, New Mexico 87002

If to the Government:
Disirict Engineer
US Army Corps of Engineers
4101 Jefferson Plaza Norheast
Albuguermue, New Mexico 87109-3435

B. A parly may change the address to which such communications are to be dirccted by
giving written notice to the other party in the manner pruvided in this Aricle.
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CERTIFICATE OF AUTHORITY

[, Raul Sedillo, do hereby cemify that Tum the principal legal officer of the City of Belen,
New Mexico, that the City of Belen, New Mexico is a legally constituted public body with full
authority and lcgal capability to perform the terms of the Agreement between the Department of
the Army and the City of Belen, New Mexico in connection with the Jude Court Utility
Replucement Project and to pay damages in accordance with the terms of this Agrecment, if
necessary, in the event of the failure to perform, as required by Section 221 of Public Law 91-611
{42 1U.8.C. Section 1962d-5h), and that the persons who huve cxecuted this Agreement on behalf
of the City of Belen, New Mexico have acted within their statutory authority.

IN WITNESS WHLE
:j day of

LEOE, I have made and executed this certification this
2001,

e T
/\:2&/‘-_@1? A
RAUL SED
Belcn C:i_l;y A
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CERTIFICATION REGARDING LOBBYING |
The vndersigned cenifies, to the best-of his or her knowledpe and belief that:

{1) No Federal uppropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influcnce an officer or cmployee of
any agency, 2 Member of Congress, an officer or employee of Congress, or an employee of 2
Member of Congress in connection with the awarding of uny Federal contract, the making of any
Federal grant, the making of any Federal loan, the enlering into of uny cooperative agreement,
and the extension, continuation, renewal, amendment, or modification ef any Federal contract,
grant, loan, ot cooperative agreoment.

(2) If any funds other than Federal appropriated {unds have been paid or will be paid to
any person for influencing or attempling to influence an officer or cmployee of any agency, 2
Member of Congress, an officer or cmployce of Congress, or an employee of a Member of
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report
Lobbying,"” in accordance with its instructions.

{3) The undersigned shall require that the language of this certification be included in the
award documents for all subawards at all tiers (including subcontracts, subprants, und contracts
under grants, loans, and cooperative agreements) and that all subrceipients shall Cﬂftlf}" and
disclose accordingly.

This certification is 4 material representation of fact upon which reliunce was placed
when (his transaction was made or entered into. Submission of this certification is a prerequisite
for making or entering inta this transaction imposed by Section 1352, Title 31, U.S. Code. Any
person who fails to file the required certificution shall be subject (o a civil penalty of not less than
$10,000 and not more than $100,000 for each such failure.

/(//()04/& A ¢ F%Aﬂ@

RONNIE M, TORKE
Mauyor, Belen, New Mcxlm

DATE: 7/2/&"/
/ I
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C. Any notice, request, demand, ar other communication made pursuant to this Article
shajl be decmed to have been received by the addressce at the earlier of such time as it is actually
received or seven calendar days after it is mailed.

ARTICLE XVII - CONFIDENTIALITY

To the extent permitted by the laws governing each party, the parties agree to maintain
the confidentiality of exchanged information when requested to do so by the providing party.

ARTICLE XVIII - HISTORIC PRESERVATIDN

A. The costs of identification, survey and evaluation of historic propenies shall be
inclided in total project costs and shared in accordance with the provisions of this Agreement.

B. Asspecified in Section 7{a) of Pubhic Law 63-291 (16 U.S.C, Section 469c(a)), the
costs of mitigation and data rccovery activities associated with historic preservation shall be
bome entirely by the Government and shall not be included in total project costs, up to the
statutory limit of one pervent of total project costs for the Project.

C. The Govermnment shall nol incur costs for mitigation and data recovery that exceed the
stalutory onc percent limit specified in paragraph B. of this Article unlcss and until the District
Engincer waived that Jimit in gecordance with Section 208(3) of Public Law- 96-515 (16 U.58.C.
Scction 469¢-2(3)). Any costs of mitigation and data recovery that exceed the one percent limil
shall be included in total project costs and shared in accordance with the provisions of this

Apgreement,

IN WITNESS WHEREQGF, the partics hereto have executcd this Agreement, which shall
become effective upon the date it is signed by the District Engineer.

%THEARMY CITY OF BELEN, NEW MEXICO
BY: AU fr10. g/ -

RAYMONT G. RONNIE M. TORRES
. Lieutenant Colonel ™ Mayor, Belen, New Mexico
Corps of Engineers

District Engineer

DATE: __ 3 Dnter0] | DATE: 7/ %/(7/
N / /
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