PROJECT COOPERATION AGREEMENT
BLETWLEN
THL DEPARTMENT OF THE ARMY
AND
THE CITY OF ALBUQUERQUE, NEW MEXICO
FOR CONSTRUCTION OF THE
DOUBLE EAGLE [I WATER AND WASTEWATLR INFRASTRUCTURL PROJECT
ALBUQUERGUE, NEW MEXICO

TIIIS AGREEMENT is entered into this /& dayof SE€/7 2 eal
2002 by and between the Department of the Army (heveinafier the "Government™), represenled
by the 118, Army Engincer, Albuquerque District, and the City of Albuquerque, New Mexico
(hereinafter the "City™), represented by iis Chicf Administrative Officer,

WITNLSSETH, TIIAT:

WIIEREAS, the Secretury of ihe Army is authorized 1o provide design and construction
agsistance for water-retated emvironmental infrastructure snd resource protection gnd
development projects in central New Mexico (hereinafter the “Section 393 Program™) pursuamnt to
Section 593 of the Waler Resources Development Act of 1999 (Public Law 106-53);

WHEREAS, Section 593 of the Water Resources Development Act of 1999 (Public Law
106-53), provides that the Secretary of the Army shall not provide assistance [or any waler-
reluted environmental infrastructure and resowrce protection and development project, or
separable element thereof, unless the project is publicly owned,

WHLERLAS, the Double Eagle IT Waler and Wastewater Inlrastructure Project in
Albuguerque, Now Mexico (hereinafter the “Project”, as defined in Arnticle LA, of this
Apreement) has been identilied as a progect of the type autherized by Section 593 of the Waler
Resources Development Act of 1999 (Public Law 106-33),

WHEREAR, the Government and the City desire to enter into a Project Cooperation
Agrecment {hereinafter the *Agreement™) for design and eonstruction of the Project;

WHERFEAS, Scction 593 of the Water Resources Development Act of 1999 (Public Law
11)6-33), specifies the cosl-sharing requiremenis applicable to the Project and provides that total
project costs shall be shared 75 percent Federal and 25 percent Non-Federal;

WHEREAS, Scetion 593 of the Water Resources Development Act of 1999 (Public Faw
L06-53), provides that the Sceretary of the Army shall not provide assistance in the form of
desizn and construction Tor any watcr-related envirommental infiastrocture and resource
proteetion and development projects, or separable element thereof, until each non-Federal
sponsor has entered into a written agreement Lo Turmish its required cooperation for the praject or
separable element; :




WIIEREAS, pursuant to Section 593 ol the Water Resources Development Act of 1999
(Public Law 106-53), the Scerctary of the Arimy s authonzed to provide assistance, which may
e in the [unm of prants or reimbursements of the Federal share of project costs, to the City and to
afford crediy, not to excced G percent ol the total eonstruction costs of the Project, for the
rcasonable cosls of design work eompleted by the non-lederal interest before entenng inio a
written agrecment with the Secretary; and

WIIEREAS, the Government and City have the full authority and capabiltity 1o perform as
hercinaficr set forth and intend to cooperate in cost-sharing and financing of the design and
construction of the Project in accordance with the terms of this Agreement,;

NOW, THEREFORE, the Government and the City agree as follows:
ARTICTET - DEFINITIONS AND GENERAL PROVISIONS
For purposcs of this Agresmeni:

A, The tenn “Project” shall mean the design and construction of major inprovements to
the cxisting waler and wastewater infrastreciure at the City’s Double Eagle IT Airport (DEID.
The water supply and distribution system consists of a ground storage reservoir with a 1.64 MG
capacily; modification of existing pump stations at the airport and Soils Amendmeni Facility
{SAL) to pump the water to the ground storage reservoir, construction of 16,000 linear feet of 24-
inch rransmijssion/distobution lines between the DEU and groumd storage reservolr; consiruclion
of distribution lines {o existing and proposed development at the DEIL; connection of an existing
well al SAF to the 24-inch transmission line; construction of 32,000 linear feet of §-inch
transmission line from Volcano Chlls Rescrvoir to DEI; and installation of a booster pump
systein for he Voleane Cliffs transmission line. The wastewater component consists of a
colleetion system 1o sevve existing and proposed DEN development; connection of the existing
Soils Amendment Facility 1o the collection systeni, construction of two wastewater lift stations to
pumnp wastewaler into the force main, abandoning the lift station serving existing septic tanks
and [cach field at DEIL, and construction of 45,000 lincar feet of 8-inch wastewatcr force main
and 1,800 lincar feet of 12-inch gravity sewer line (o conneet to the existing Cily of Albuquerque
wustewater colleetion system, Al [eaiures as generally described in the Scope of Work dated

April 30, 2002.

B. The term "iotal project costs" shall mean al! costs incurred by the Cily and the
Government in accordance with the terms of this Agreement dircetly related to projeet design and
construction of the Project. Subject to the provisions of this Agreemcent, the term shall include,
but is not necessarily [imited (o; the costs of project design and construction worl; costs of
participation in the Project Coordination Team in accordance with Arlicle V of this Agreement;
costs of contract dispule seltlements or awwrds; the value of lands, easements, riphts-of-way,
rclocations, suilable borrow and dredged or excavated maicerial disposal areas, and permit costs,
not 1o cxceed 25 percent of total project costs, as determined i accordance with Article 1V of
this Agreement; and cosls of audit in accordance with Article X of this Agreement. The term
decs not include any costs of activilies performed under any other apreement for the Project; any
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costs for operation, maintenance, repair, replacement, or rehabilitation; any costs due to
hetlerments, any costs of dispute resolulion under Article V11 of this Agreement; or the City*s
costs of negotiating this Agreement.

C. 'I'he term “project design wark” shall mean the work performed by, or on behalf of, the
City for desipn directly related to the Project, including bul not necessarily limited to, the
reasonable costs of desipn work incurred prior to the effective dute ol'this Agreement not to
cxeced 6 percent of the total construction costs of the Project and which have not been included
in costs under any other agreement [or the Project. The term ineludes, but is not necessarily
limited to, concept desipn; report writing; detaled design; preparation of plans and
specifications; design analysis; quantity/cost estimates; obtaining required Jocal, state and
Federal pormits; performance and documentation of cnvironmental investigations; performance
and decumentation of hazardous subslances investigations in accordance with Article XV.A. of
this Agreement; performance of historical preservation invesligations in accerdance with Article
XVII of this Agreement; engincering and desipgn during construction; and olher design services
and in-kind design work.

D. The lerm “projoet design and construction work” shall mean the work performed by
the City and the Government [or design and construction directly related to the Project incurmed
subsequent to the effective date of this Agreement. The torm includes, but is not necessarily
limited to, project design work as defined in paragraph C. o' this Article, actual construction,
including settlement of or paying awards for contract disputes; supervision and administration;
and other construction servives and in-kind constrietion work.

E. The ierm “total construction costs of the Project”, when used Lo determine the
limitation on costs of design incurred prior to the effective date of this Agreement to be included
in tolal project costs under this Agreement, shall mean the actual construction contract costs to
construct the Project.

1. The term “financial obligations for design and construction” shall mean a (inancial
obligation of the Government, other than an obligation pertaining to the provision of lands,
easements, rights-ol-way, relocations, and borrow and dredged or excavated material disposal
arcas, that results or would result in a cost that is or would be included 1 tolal projeet costs.

G. The term “non-l'ederal proportionate share™ shall mean the ratio of the City’s tolal
cash contribulion required in accordance with Article ILT.2. ol this Agreement to total Anancial
obligations for design end consiruction, as projected by the Govermment,

II. The term “period of design and construction™ shalt mean the time period from
execution of this Apreemnent to the dale that the U.8. Anmy Dngineer for (he Albuquergue District
{hereinafler the “District Enpineer’) notifies the Cily in wriling of the Government’s
determination that constraction of the Project is complede.

1, The term "highway” shall mean any public highway, roadway, streetl, or way, including
any bridge thereol.




J. The term "relocation” shall mean providing a functionally cquivalent facility to the
owner of an existng ulility, cemelery, highway or other public [acility, or railroad (including any
bridge thereto) when such action is authorized in accordance with applicable legal principles of
just compensation. Providing a functionally equivalent facility may take the form of alleration,
lowering, raising, or replacement and atlendant removal of the affected Lucility or part thereof.

K. The term "fiseal vear" shall mean one fiscal vear of the Governmeni. The
Government [iscal vear begins on Oelober 1 und ends on September 30,

L. The term "functional portion of the Project” shall mean a portion of the Projeet that is
sutlable [or tender to the City to operate and maintain m advance of completion of (he enlire
Project. For a portion of the Preject lo be suitable for tender, the District Engineer must notify
the City in writing of the Govermnent's delenmination that the portion of the Project is complete
and can [unction independently and for a useful purpose, although the balance of the Project is
not complets.

M. The term "betterment” shail mean g change in the design and construction of an
clement of the Projeet resulting from the application of standards that the Government
determines exceed those thal the Government would otherwisc apply for accomplishing the
destgn snd construction ol thal element.

N. The term “Federal program funds”™ shat] mean [unds or grants provided directly to the .
City by a ticderal apency, other than the Department of the Army, and any non-Federal malehing
share required theretor.

ARTICLE 1L - OBLIGATIONS OF TIHE GOVERNMENT ANTY THE CITY

A, The Government, subject 1o recetving lunds appropriated by the Congress of the
United States (hereinafter, the "Congress') and using those funds and (unds provided hy the City,
shall expeditiously design and construct the Project, applying those procedures usually applied o
Federal projects, pursuant to Federal laws, regulations, and policics.

1, The Government shall afford the City the opporlunily {o review and comment
on the solicitations lor all contracts, including relevant plans and specifications, prior lo the
Covernment's issuance of such solicilations. The Government shall not issue the solicitation [or
the first design or construction contract until the City has confirmed in writing its willingness ta
proceed with the Projeet. To the extent possible, the Govermment shalt afford the City the
opporiunity to review and comment on all contract modifications, including ¢hange orders, prior
to the issuance to the contractor ol a Notice io Proceed. 1n any instance where providing the City
with notificalion of a contract modification or change onder 1% nol possible prior to issuance of
the Notice to Proceed, the Government shall provide such notification in writing al the carlicst
date possible. To (he extent possihle, the Government also shall afford the City the opponunity
o review and comment on all contract ¢laims prior o resolution thereof. The Government shall
consider in good faith (he comments of the City, but the contents ol solicitations, award of
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contracts, execution of contract modificabions, issuance of change orders, resclution of conlract
clmims, and performance ol all work on the Project (wheiher the work s performed undcr
contract or by Govermment persomnel), shall be exclusively within the control of the Government.

2. Throughout the period of design and constroction, the District Lingineer shall
furnish the City with a copy of the Government's Written Notice of Acceplance of Completed
Work for euch contract for the Project,

3. Notwithstanding paragraph A.1. of this Arlicle, il upon the award of any
contract for design or construction of (he Project, cumulative finencial obligalions for desipn and
cimstruction would excoced $5,500,000, the Government shall defer award of (hat contract and all
subsequent contracts for dexign or construction of the Project until such time as the Governmeni
and the Cily agroe to proceed with further contiact awards {or the Project, but in no event shall
fhe award of contracts be deferred for move than three vears. Notwithstanding this general
provision [or deferral of contract awards, the Government, aller consultation with the City, may
award a contract or contracts aller the Assistant Secretary of the Army (Civil Works) makes a
written determmination that the award ol such contract or conlracis must proceed in onder to
comply with law or {0 protect life or properly lrom imminent and substantial harm.

4. As of the eflective date of this Agreement, 8,000,000 of Federal funds have
been appropriated for the Section 393 Program, of which $4,125,000 appropriated for the Seciion
593 Program 1s currently projected 1o be available for the Project, The Government makes no
commitment to seek additional Iederal funds for the Scetion 593 Program. Notwithstanding any
other provision of this Agreement, the Govermment’s linancial participation in the Project, when
added to the costs incurred by the Government for other projecis of {he Scction 523 Program,
shall not exceed the total amount of Federal funds that have been appropnated and hereafier may
be appropriated for the Section 393 Program. In the cvent that the Federa) share of a forthcoming
financial obligation for total project costs would be limited by this paragraph, the parlies shall
proceed n accordance with Arlicle X1V B. of this Agreement.

B. The Ciyy may request the Government to accomplish hetterments. Such requests shall
be 1 writing and shal] describe the betterments requested to be accomplished. If the
Government 1n its sole discretion elects to accomplish the requested bettenments or any portion
thereod, it shall so notily the City in a wriling that scts forth any applicable terms and conditions,
which must be consistent with ihis Agreement. In the event of conflict between such a writing
and this Agreement, this Agreement shall control. The Cily shall be solely responsibie for all
costs due 10 the requesied betterments and shall pay all such costs in accordance with Arlicle
V1.C. of'this Apreement.

C. When the District Cngineer deterrnines that the entire Project is complele or that a
porlien of the Project has become a functional portion of the Project, the District Engineer shall
0 notify the City in writing and furnish the City wiih an Operation, Mantenance, Repair,
Teplacement, and Rehabilitation Manual (hercinafier the "OMRRA&R Manual"} and with copies
of all ol ihe Govermment's Written Notices of Acceptance of Completed Work for all contracts
for the Project or the functional portion of the Project that have not heen provided previously.

r
=




Upon such notification, the City shall operate, maintain, repair, replace, and rohabilitale the
cntire Project or the functional portion of the Project in accordance with Article VIH ol tas
Agreament.

D). The City shall contribute 25 percent of total project costs in accordance with the
provesions of this parageaph.

1. In accordance with Article IHI of this Agreement, the City shall provide all
lands, cascments, riphts-of-way, and svitable borrow and dredged or exeavated material disposal
areas thal the Government determines the City mugt provide [or the comstruction, operation, and
maintenance of the Project, and shall perform or ensure performance of all relocations that the
Govornment determines to be necessary for the construction, operation, and maintcnance of the
Priject,

2. Ifihe Govermment projects that the value of the City's contributions under
paragraphs D01, and G, of this Anicle and Articles V, X, XV . A., XVIILA. and XVIILC. of this
Agreement will be less than 25 percent of tolal project costs, the City shall provide an addilional
cash contribution, in accordance with Arficle VLR, of this Agreement, in the amount necessary Lo
makc the City's total contribution equal to 25 percent of total project costs.

3. Wthe Government determines that the value of the City's contributions

- provided under paragraphs D.1. and (. of this Article and Articles V, X, XV . A., XVIILA., and
XVIILC. of this Awreenent have exceeded 25 percent of (otal project costs, the Government shall
reimburse the City for any such value m excess of 25 percert ol total project cosls subject,
however, 1o the availability of funds and to the limitation on credit for lands, easements, rights-
of-way, and relocations, which may nol exceed 25 percent of lolal projoct costs,

Y, 'I'he City may request the Govermment to provide lunds, easements, rights-of-way, and
suiluble borrow and dredged or excavated material disposal arcas or perforin relocations on
behalf of the Cily, Such reguests shall be in writing and shatl deseribe the services requested to
be perforined. If in its sole discretion the Govermmeni elects o perform the requested services or
any portion thereot, it shall so notify the City in a writing that sets forih uny apphicable {erms and
condilions, which must be consistent with this Agrcement. 1n the event of conflict between such
a writing and this Agreement, this Agreement shall coniral. The City shall be solely respensible
for all costs of the requested services and shall pay all such costs in accordance with Article
VI.C. of this Agresment, Notwathstanding the provision of lands, easements, rights-of-way, and
suitable borrow and dredged or excavaled matenal disposal arcas or performance of relocations
by the Government, the City shall be responsible, as between the Government and ihe City, for
the costs of cleanup and response 1 aceordance with Article XV .C. of this Agreement.

F, The Government shall perform a final accounting in accordance with Article VLD, of
this Agreement {o determine the contributions provided by the City in accordance with
paragraphs 3., D, and E. of this Article and Articles ¥, X, and XV A, of this Agreemeni and to
determine whether the City has met its obligations under paragraphs B., D, and [. of this Arbcle.




;. Upon request by the Cily, the Governmenl shall include in tola) project costs those
reasonable costs incurred by, or on behalf of, the City for project design work that was campleted
by, or on behalf of, the City prior to the cfiective date of this Agreement, not 1o exceed 6 percent
of the (olal conslruction costs of the Project, and which have not been included in costs under any
olher agreement for the Project. Such costs shall be limited to the reasonable, allowable,
allocablc actual cost of project design work as determined by the District Lngineer, Where the
City's cost 1or completed project design work s expressed as [ixed costs plus a percentage of
construction costs, the Cify shall renegotiate such eosts wilh its Architeci-Engineer based on
actun] costs. On the effective date of this Agreement, the amount of costs for project design
work completed prior to the elleclive date of this Agreement to be included in total project costs
is cstimated 1o be $330,000. This amount is an estimate subject to adjustmeni hy the
Government in its sole diserction. The City in a timely manner shall provide the Government
wilh such documents as are sullicient to cnable the Govermment to detenmine the amount ol costs
to be inclnded in total pregect costs for this project design work.

I1. The ameunt of credit for which the City may be eligible pursuant 1o this Agreement is
not subject to interest charges, nor is it subject to wdjustment to reflect changes in price levels
between the time that the costs were incurred and the time that the credit is afforded.

I. During the period of design snd construction, the Government shall develop and
coordinate as required, the Environmental Assessment and cither an Environmental impact -
Statemend o 4 Findmg of No Significant Impruct necessary to inform the public regarding the
enyvironmental impacts of the Project in accordance with the National Tnvironmental Policy Act
of 1969 (hercinafier “NEPA™), Compliance with NEPA is a prerequisite 1o undertaking
construction of the Project. Any costs incurred by the Goverrunent reluling to compliance with
thig paragraph shall be included in total project costs and shared m aceordance with the
provisions of this Apreement,

J. The Ciiy shall establish such legal and institutional structures as are necessary to
cngure the ellective long-term operation ol the Project.

K. The City and the Guvernment, in consuliation with appropriate Federal and State
officials, shall develop a facilities or resource proteciion and development plan, including
approprisle engineering plans and specifications,

L. No construction shall be undertaken until all applicable environmental laws and
regulalions have been complicd with, including, but not fHimited to NEPA und Section 401 of the
Federal Water Pollution Conirol Act (33 US.C. 1341).

M. The City shalf not use Federal program funds to tncet the Ciiy's share of total project
costs nnder this Agrecment unless the Federal apency providing ihe Federal propram funds
verifics in writing that the expenditure of such funds 1s expressly anthorized by stafute,




ARTICLE IIT - LANDS, RELOCATIONS, DISPOSAL AREAS, AND
FUBLIC LAW 9]1-646 COMPLIANCE

A, The Govermunent, afler consuliation with the City, shatl determine the lands,
easernents, and rights-of-way required for the construclion, operation, and maintenance of the
Project, mcluding those required for relocalions, borrow materials, and dredged or excavated
material disposal. The Government in a timely manner shall provide the City with general
written descriptions, including maps as appropriate, of the lands, cascments, and rights-of-way
that the Government detennines the City must provide, n detail sufficient to enable the City to
fulfill its obligations under this paragraph, and shall provide the City with a written notice to
proceed with acquisition of such lunds, easements, and rights-of-way. Prior to the end of the
peried of desipn and construction, the City shall acqure all lands, casements, and rights-of-way
set forth in such descriptions. l'urtherimore, prior to issuance of the solictiation [or each
construction contract, the City shall provide the Govermment with autharization for entry ta all
lands, cascments, and righls-o/~way the Government determines the City must provide for that
contract. For so long as the Project remains authorized, the City shall ensure that lands,
casements, and rights-ol-way that the Government determines to be reguired for the operation
and maintenance of the M'roject and that were provided by the City are retained in public
ownership for uses compatible with the authorized puroscs of the Project.

R. The Government, after consullation with the Cily, shall delermine the improvements
required on lands, ensements, and rights-of-way to enable the proper disposal of dredged or
excavated material associated with the construction, operalion, and maintenance of the Project,
Such improvements may inchude, but are not necessarily Jimited 10, retaimng dikes, wasteweirs,
bulkheads, embankments, meonitoring features, stilling basins, and de-walering pumps and pipes.
The Government in a timely manner shail provide the City with general written deseriptions-of
such improvements in detail sufficient to enable the City to [ullill its obligations under this
paragraph, and shall provide the City with a written notice to proceed with consiroction of such
improvements. Prior to the end of the period of design and construction, the City shall provide
all improvements sct forth in such descriptioms. Furthermore, prior to issuance of the solicitalion
for each Government construction cantract, the City shall prepare or cnsurc the preparation of
plans and specifications for all improvenients the Govermnent delermines to be required for the
proper disposal of dredged or excavated material under that contract, submit such plans and
specifications to the Goveriunent for approval, and provide such improvements in accordance
with the approved plans and specifications.

C. The Government, afler comsullahion with the City, shall determine the relocations
necessary for construclion, operation, and maintenance of the Project, inchuding those necessary
to cnabic the removal of borrow materialg and the proper disposal ol dredged or cxcavated
material. The Government in a timely manner shall provide the City with general wntien
descriptions, incloding maps as apprapriate, of such relocations in detail sufficient to enable the
City to fulfill its obligations vnder this paragrapl, and shall provide the City with a written nolice
to proceed with such relocations. Prior to the end of the period of design and constraction, the
Cily shall perform or ensure the performance of all relocations as set forth in such descriptions.
Furthermore, prier to issuance of the saliciiation [or each Government construction contract, the
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City shall prepare or ensure the preparation of pians and specifications for, and perlorm or cnsure
{he perlormance of; all relocations the Government deterniines to be necessary for that conlract.

. The City in u umely manner shall provide the Government with such documents as
are sulTlicient to cnable the Government to deterimine the value of any contribution provided
during the period of design and construction pursuant to paragraphs A., 13, or C. of this Article.
Upon receipt of such documents the Government, in accordance with Article TV of this
Ayreement and (n a timely manner, shall determine the value of such contribution, include such
value in tolal project eosts, and afford credit for such value toward the City's share of total
project costs.

E. The City shail comply with the applicable provisions of the Uniform Relecation
Assistance and Real Property Acguisition Policics Act of 1970, Public Law 91-646, as amcnded
by Tite IV of the Surface Transportation and Unilurm Relocation Asststance Act ol 1987 {Puhlic
Law 100-17}, and the Uniform Regulations contained in 49 C.F.IL Part 24, in acquiring lands,
easements, and nghts-of-way rcquired for the construction, operation, and maintenance of the
Project, including those necessary for relocations, borrow materials, and dredged or excavated
matcrial disposal, and shall inform all aliected persons of applicable benelits, policics, and
procodures in eonnection with said Act.

ARTICLE 1V - CREDIT FOR VALUFE OF LANDS, RELOCATIONS, AND DISPOSAL
AREAS

A, To the extent that the valuc is included in total project costs pursuant to Article LB. of
this Apreement, the City shall receive credil toward its share of total projcet costs for the value of
ihe lands, casements, and rights-of-way, and suilzhle hommow and dredged or excavated material
disposal areas thal the City must provide for construction, operation, and maintenance of the
Project pursuant e Article 111 of this Agrecment, and for the value of the relocations that the City
must perform or for which it must ensure performance pursuant te Article 1 of this Agreement.
However, the City shall not reecive credit for the value of any lands, easements, rights-ol-way,
relecations, or borrow and dredped or excavated material disposal aveas that have been provided
previously as an item of cooperation lor another Federal project. The City also shall not recelve
credil [or the value of lands, easements, rights-ol-way, relocations, or borrow and dredged or
excavated material disposal arcas that are provided using Federal program tunds unless the
Federal agency providing the Federal program funds verifies in writing that such credit is
expressly authorized by statute.

B. For the solc purpose of affording credit in sccordance with this Agrecment, the value
of lands, casements, and nghts-ol-way, including those necessary {or 1elocalions, borrow
materials and dredped or excavated material disposal, shall be the fair market value of the real
property inlercsts, plus ccrtain incidental costs ol acquiring those interests, as detenmined in
accordance with the provisions of this paragraph.




1. Date of ¥alation. ‘The fair market value of lands, easements, or rights-of-way
owned by the City on the cffective dale of this Agreemeni shal] be the fair market value of such
read properly inlerests as of the dale the City provides the Government with authorization for
cntry thereto. The fair market value of lands, casements, or nghils-ol-way acquired by the City
after the cifective date of this Agrecement shadl be the fwir markel value of such real property
interesis at the time the interests are qequired,

2. General Vabuation Procedure, Hxecpt as provided n paragraph B.3. of this
Atlicle, the [air market value of lands, easements, or nights-of-way shall be detenmined in
secordamee wilh paragraph B.2.a. of ihis Arlicle, unless thereafter a different amount is
determincd to represent fair market value in accordance with paragraph B.2.b. ol (ns Article,

a. The City shall obtain, for each real property interest, an appraisal that is
preparcd by a qualificd appraiser who i aceeptable to the Cily and the Government. The
appraisal must be preparcd in aceordance with the applicable rules of just compensation, as
specilied by the Government.  The fair market value shall be the amound set forth in the City's
appraisal, if such appraisal is approved by the Government. In the event the Government docs
not gpprove the Cily's appraisal, the City may obtain a second appraisal, and the fair market valuc
shall bc the amount set forth in the City's sccond appraisal, if such appraisal is approved by the
Government, In the event the Government does not approve the City's second appraisal, or the
Cily chooses not 1o obtain 4 second appraisal, the Government shall obilain en appraisal, and the
fair market vakue shall be the amownt set forth in the Government's appraisal, if such appraizal is
approved by the City. In the event the City does not approve the Goverunent's appraisal, the
Government, afler consullation with the City, shall consider the Government's and the Ciiy's
appraisals and determine an amount based thereon, which shall be deemed Lo be the Tair market
value.

b, Where the amount paid or proposed to be paid by the City for the real
properly inlerest cxeecds the amount determined pursuant to paragraph 3.2.a. of this Article, the
Government, al the request of the City, shall consider all factors relevant 1o determining lair
market value and, m its sole discretion, afler consultation with the Cily, may approve in writing
ant amount greater than the amount determined pursuant to paragraph 1.2 a. of this Armicle, but
not to exceed the amount aclually paid or proposed (o be paid. I the Government approves such
an amount, the fair market value shall be the lesser of the approved aincunt or the amount paid
Ty the Cily, hut no less than the amount determined pursuant to paragraph 3.2.a. of this Article.

3. Lmincnt Domain Valuation Procedure, For [ands, casements, or vights-of-way
aequircd by crminent domain proceedings instituted after the effective date of this Apreement, the
City shall, prior 1o mstituting sueh proceedings, suhmiit to the Government notification in writing
of its intent to institute such proceedings and an appraisal of the specilic real property interests 1o
be acquired in such pmoceedings. 'The Government shall have 60 days afler receipt of such a
nolice and appraisal within which to revicw the appraisal, if not previously approved by the
Government in writing,




a. If the Government previously has approved the eppraisal in writing, or
if the Government provides wrillen approval of, or takes no action on, the appraisal within such
60-day period, the City shall use the antount set forth in such appraisal as the estimate of just
compensation lar the purpose of instituting the cnunent donain proceading.

b. Tihe Government provides wrilten disupproval of the appraisal,
including the reasons for disspproval, within such 60-day period, the Government and the City
shall consult in good faith to prompily resolve the issues or arens of disagreement that are
identificd in the Government's wnitten disapproval. 1f, after such good Jaith consultation, the
Government and the Cily agree as 1o an appropriate amount, then the City shall usc that amount
ag the estimale of just compensation for the purpose ol insiituting the eminent domain
proceeding. If, after such good faith consultation, the Government and (he City cannot agree as
to an appropriate amouni, then the City may use the amount set {orih in its appraisal as the
cstimale of just compensation for the purposc of instituling ihe eminent domain proceeding,

¢. For lands, easements, or rights-of-way acquired by eminent domain
proccedings instituted in aecordance with sub-paragraph B.3. of this Arlicle, fair markct valuc
shall he eilher (he amount of the court award for the real properly interests taken, to the extent the
Government determined such interests are required for the construction, operation, and
maintcnance of the Projeci, or the amount of any stipulated scttlement or portion thereof that the
Government approves in writing.

4. Incidental and Permit Casts. For lands, easements, o1 rights-of-way acquircd
by the City within a five-ycar period preeeding the effective date of this Apreement, or at any
time afier ihe ellective dale of this Apreement, the value of Lhe tnterest shatl include the
documented incidental costs of acquiring the interest, as determined by the Government. subject
tor an zudit in accordance with Article X.C. of this Agrecment 1o delermine reasonablencss,
allocability, and allowability of costs. Such incidental costs shall include, but not necessanily be
limited to, closing and title eosts, appraisal costs, survey costs, attorney's foes, plal maps, and
mapping costs, as well as the actual amounts cxpended for payment ol any Puhlic Law 91-646
relocation assistance benefits provided in accordance with Anicle TILE. of this Agreement. In
addition, the City shall receive credil [ir ull reasonable costs incurred by the City, as part of
project destgn and construction work, that are associated with obtaining permits necessary for the
construclion, operation, and maintenance of the Project on publicly owned oi controlled land
subject to the 25 percent linitation contained in Amicle LB, of this Agreement and subject o an
audit in accordance with Article X of this Agreement to determine reasonableness, allowabilily,
and allocability of costs.

3. Waiver of Appraisal. Excepl as required hy paragraph B3, of this Article, the
Government may waive the requirement (or an appruisal for the purpose of determining the value
ol a real property interest for inclusion in total project costs and for crediting if it delermines that
an appraisal is unnecessary because the valuation problem is uneamplicaled and that the
estimated lair market value of the real property interest is $5,000.00 or less based upon a review
of available data. In such event, the Government and the City must agree in writing to the valuc
of such real properly interest in an amount nof in excess ol §5,000,00.
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C. After consullation with the Ciry, the Govermment shali determine the value of
refocalions in accordance with the provisions of this paragraph.

I, For a rclocation other than « highway, the value shall be only that portion of
relocation costs that the Government determines is necessary to provide a functionally equivalent
facility, reduced by depreciation, as applicable, and by the sulvage value of any removed iteins.

2, For a rclocation of a highway, the value shall be only that portion of relocation
cosls that would be necessary to accomplish the relocation in accordance with the design
standmd that the State of New Mexico would apply under similar conditions of geography and
{raflic load, reduced by the salvage value of any removed items,

3. Relocation costs shall include, but notl necessarily be limited to, actual costs of
performing the relocation; planming, cnpinecring and desigm costs; supervision and
administration costs; and docomenied incidental costs associated with performance of the
relocation, but shall not inchide any costs due to betterments, as detennined by the Government,
nor any additional cost of using new material when suitable used material is available.

RBelocation costs shall be subject 10 an audit in accordance with Article X.C. of this Agrecement to
determine regsonahlencss, aliocability, and allowability of costs,

4. Crediting for relocations performed within the Project boundaries is subject to
satisfactory campliance with applicable {ederal labor [aws covering non-Fedetal construction,
nelnding, but not imited to the Davis-Bacon Act (40 1)SC 276a ct scq), the Contract Work
Hours and Safety Standards Act {40 USC 327 et seq), and the Copeland Anti-Kickback Act (40
USC 276¢). Crediting may be withheld, in whole or in part, as a result of the Non-I'edergl
Sponsor’s luilure to comply with its obligations under these laws,

D). The value of the imprevements made 1o lands, easements, and rights-of-way lor the
proper disposal of dredged or excavated material shall be the costs of the improvenients, as
determined by ihe Government, subject {o an audit in accordance with Ariicie X.C, of this
Agreement to determine reasonableness, allocability, and allowability of costs. Such costs shall
inelude, but not necessarily be limited to, actual costs ol providing the improvements; planning,
engineering and design costs; supervision and administration costs; and documented incidental
costs associaled with providing the improvements, bt shall not melude any costs due to
hellerments, as deleymined by the Govermment,

ARTICLE V - PROJECT COORDINATION TEAM

A, To provide for consistenl and cffective communicalion, the Ciry and the Government,
nol later than 30 days aller the effective dade of this Agreement, shall sppoint named senior
represenlalives to a Project Comdination Team. Theysaller, the Project Coordination Team shall
mect regulariy unil the end of the perod of design and construction, The Government's Project
Munager and a countepart named by the City shatl co-chair the Project Coovdination Team,
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3. The Government's Project Manager and the City's counterpart shall keep the Project
Coordination Team informed of the progress of design and construction and of sipnificant
pending issues and actions, and shall seck the views of the I'oject Coordmation Team on matters
that the Project Coordination Team genervally oversees. '

C. Until the end of the peried of design snd constroction, the Project Coordination Team
shall penerally oversee the Project, including issues related to desipn; completion of all necessary
NEPA coordination; develepment of plans and specifications; scheduling; real properiy and
rclocation requircinents; real property acquisition; contracl awards and modifications; contract
costs; the applicadion of and compliance with the Davis-Bacon Act, Contract Work Hours and
Safely Standards Act and the Copeland Anti-Kickback Act for relocations and for ihc
construction portion of the non-l'ederal project design and construction work; the Government's
cost projeclions; final inspection of the construction ur [unctional portions of the Project;
preparation ol the proposed OMRR&R Manuval; anticipaled requircments and needed capabilities
lor performenee of operation, mainienance, ropair, replacement, and rehabilitation of the Project;
and other related matlers. This eversight shall be consistent with a project managenient plan
developed by the Governmeni alter consultation with the City.

D. The Project Coordination T'eam may make recommendations that il deems warranted
to the District Lngineer om malters that the Project Coordination Feam generally oversees,
inchuding suggestions to avoid poential sources of dispule. The Government in good faith shall
consider the recormmendations of ihe Project Coordination Team, The Government, having the
fegal authority and responsibility for design snd construction of the Project, has the discretion to
accepl, reject, or modily the Project Coordination Team's recomumendations.

L., The costs of participaiion in the Project Coardinalion. Team shall be included in toal
project costs and shaved in accordance with the provisions of this Agresment,

ARTICLE ¥T - METHOD OF PAYMENT

A. The Government shall maintain corrent records of contributions provided by the
partics and current projections of tolal project costs and costs due to betterments. By March |
andl at least quarlerly thereafler during the period of design and gomstraction, the Government
shall provide the City with a report setting forth all contributions provided to date and the current
projections ol (otal project costs, of total costs due to belicrments, of the components of total
project costs, of each party's share ¢l total project costs, ol the City's total cash contributions
required ity accordance with Articles ILB., ILID,, and ILL. of this Agreement, of the non-Federal
proportionate share, and of the Tunds the Government projeets to be required Jrom the City for
the upcoming fiscal year. On the effective date of this Agresment, total project cosls are
projected to be $5,500,000, and the Cigy's cash coniribution required under Article ILL). of this
Agrcoment is projected o be $1,045,000. Such amounts are cstimates subject 1o adjusument by
~ the Governipent and are not to be constroed as the total [inancial responsibilities of the
Government and the City.
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B. The City shall provide the cash contribution required under Arlicle ILD.2. of this
Agresment in accordance with the provisions of this paragraph,

1. Not less than 30 calendar clays prior to the scheduled date for issuance of the
solicitation [or the first design contract or commmiencement of desipn using the Govenunent’s own
inrecs, the Government shall notify the City in writing of such schednled date and the funds the
Government detcrmines to be required from the City to meet the non-I'ederal proportionate share
of projected firancial obligations for design and construction through the first fiscal vear of the
period of desipn and construction, including the non-Federal proportionate share of finaneial
obligations for design and comstructiom incurred prior to the commencement of the period of
design and construction. Mot later than such schedoled date, the City shall either provide the
Government with the full amount of the requared funds by either delivering a check payable to
"FACQ, USALED, Albuquerque District" to the District Engineer or by verifying to the satisfaction
of the Government that the City has deposited the required funds in an esarow ot ofher account
acceptable to the Government, with Interesi sceruing to the City or by presenting the Government
with an irrevocuble Ietter of credit acceptable o the Government for the required funds or by
providing an Lilectronic Fonds Transfer in accordance with procedures established by the
Crovermment,

2. For the second and subsequent Ascal years of the period of desigm and
cemstruction, the Government shall notify the City in wriling, no later than 60 calendar days prior
to the beginning of that fiscal year, of the funds the Government determines to be required from
. the City to meet the non-Federal proportionate share of projected financial obligations for design
and construction for that fiscal year. No later than 30 calendar days prior to the heginning of the
fiscal year, the Cily shall make the fill amount of the required funds for that fiscal year available
1o the Government ihrough any of the payment mechanisms specificd in Anicle VIB.1. of (his
Agreocment.

3. The Government shall draw from the {unds provided by the City such sums as
the Govermment decms necessary te cover; (a) the non-Federal proportionale share of financial
oblipations for design and construction ingwrred prior to the commencement of the peried of
design and construcition; and {b) the non-Federal proportionate share of financial obligations for
design and construction as (hey are incurred during the period of design and construction,

4, I at any time during the period of desipn and construction the Government
delerrinces that additional funds will be needed from ihe City to cover the non-Federal
proponionuge share of projecled nanecial obligations for design and construction for the current
(1seal year, the Government shall notily the City in writing of the additional funds required, and
provide an explanation ol why additional funds sre required, and the Cily, no later than 60
calendar days from receipt of such notice, shall make the additional required funds available
tlrough any of the payment mechamsms speeilied in Article VLB, of this Agreemenl.

C. Tn advance of the Government incurring any (inancial ohligation associated with
additional work under Arlicle TLB, or L. of this Agreement, the City shall provide the
Government with the full amount of the funds reguired to pay for sueh additional work frough
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any of ihe payment mechanisms specified in Article VI.B.1. ot'this Agreement. The Govermnent
shall draw Trom the funds provided by the City such sums as the Govermment deenis necessary to
cover the Government's linancial obligations for such additional work as they arc incurred. In
ihe event the Government determines that the City must provide additional funds 10 meet its cash
contribulion, the Government shall notify the City in writing of the additional funds required and
provide an explanation of why additional funds arc required. Within 30 calendar days thereafter,
ihe City shall provide the Government wath the full amount of the additional required funds
through any of the payment mechanisms specified in Arlicle YIL.R. 1, of this Agreemenl,

D. Upen completion of the Project or termination of this Agrecment, and upon resolution
ol all relevant claims and appeals, the Government shall conduct a final accounting and furnish
the City with the results of the final accounling. The hinal accounling shatl determine total
praject costs, each parly's comtribution provided thereto, and cach pany's required share thereof.
The (inal accounting also shall determine costs due to betlerments and the City's cash
contribution provided pursuant to Arlicle ILB. of this Agreement.

1. In the eveni the final accounting shows that the total contribution provided by
the City is less than its required share of total projcct costs plus costs due to any betterments
provided in accordance with Article ILB. of this Agreemeni, ihe Cily shali, no later than 90
calendar duys aller receipt of written notice, inake a cash payinent to the Governiment of
whatever sumn is reguired to meet the City's required share of total project costs plus costs due to
any bettenments provided in aceordance with Article 1L.13. of this Agreement by delivering a check
payable to “FAO, USAED, Albuquerque Thstniel” 1o the District Engineer or providing an
Flectronic Funds Transfer in accordance with procedures established by the Government.

2. In the event the linal accounting shows that the total contribuiion provided hy
(he Cily excccds its required share of olal project cosls phus costs dueto any betlerments
provided in accordance with Arlicle TLR, of this Agreement, the Government shall, subject to the
availability of lunds, refund the excess to the City no Jater thun 90 calendar days aficr the final
accounting is complete.” Tn the cvent existing funds are not available lo relund (he excess to the
City, the Govermumnent shall seek such appropriations as are necessary to make the relund.

ARTICLE V11 - DISPUTE RESOLUTION

As a condition precedent to a party bringing any suil for breach of this Agrecment, that
patly must first notify the other parly in writing of the nature of the purporied breach and scck in
good futih 4o resolve the dispute through negotiation, If the paniics cannot resolve the dispute
through negotiation, they may agree to a mutually acceptable methad of non-binding alternative
dispute resolution with a qualified third parly aceeptahle to both parties. The parties shall cach
pay 50 percent of any costs for the services provided by such a third paity as such costs are
incurred. The existence of a dispute shall not excuse the parties (rom performance pursuant to
this Aprecment.




ARTICLE VI - OPERATION, MAINTENANCE, REPAIR, REHABILITATION, AND
REPLACEMENT (OMRR&R)

Upon netification in accordance with Article 11.C. of this Apreement aud for so Tong as
the Project remaing authorized, the City shall operate, maintain, repair, replace, and rehabilitate
the entire Project or the [unctiomal portion of the Project, at no cost to the Government, in a
marmer compatible with the Project's authorized purposes md in accordance with applicable
I'ederal and State laws as provided in Article X1 of this Agrecment and specific directions
prescribed by the Government in the OMRRER Manual and any subscquent amendments
{hereto. As between the Government and the City, the Government shall have no responsibility
lix perale, maintain, repai, rehabilitate, or replace the Project or functional portion of the
Project.

ARTICLE IX - INDEMNIFICATION

The City shall hold and save the Government {ree {rom all damages arising from the
design, construction, operalion, mainicnance, repair, rehabilitation, and replacement of the
FPraject and any Project-related betlerments, cxeept for damages due to the faull or negligence of
the Government or its contractors.

ARTICLE X - MAINTENANCE OF RECORDS AND AUDIT

A, Not later than 60 calendar days alter ihe effcctive date of this Agreement, the
Government and the City shall develop procedures for keeping books, records, documents, and
nlher evidence pertaining o cosls and cxpenses incurred pursuant to this Agreement. These
procedures shall incorporate, and apply as appropriate, the standards for [inancial management
systenis set forth in the Uniform Administrative Requirements for Grants and Cooperative
Apreements to Stale and Local Governments al 32 C.F.R. Scetion 33.20. The Government and
the Cily shall maintain such books, records, documents, and olher evidence pertaining to design
and construction (n accordance with these procednes and for a mmimum of three years afer the
period of design and construction and resolution of all relevant claims arising therefrom. 1o the
cxtent permitted under applicable Foderal laws and regolations, the Govermment and the City
shall each allow the other to inspect such hooks, documents, records, and other evidence.

B. Pursumnt 10 32 CF.R. Section 33,26, the Cily 18 responsible for complying with the
Single Audit Act of 1984, 31 ULS.C. Sections 7501-7507, as implemented by Office of
Management and Budget {OMI) Circular No. A-133 and Departiment of Defense Directive
7600.10. Upon request of the City and to the exlent permitted under applicable Federal laws and
repulations, the Government shall provide to the City and independent auditors any mlomation
nceessary to enable an audit of the City's activitics under this Agreement. The costs of any non-
Federal audits performed in accordance with {lus paragraph shall be allocaled in accordance with
the provisions of OMD Circulars A-87 and A-133, und such costs as are allocaled 1o the Project
shall be included 10 total project costs and shared in accordance with the provisions of 1his
Agpreement.
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C. In accordance with 31 11,5.C. Section 7503, the Goverminent may conduct audits in
addition Lo any aodit that the City 15 required to conduct vnder the Stngle Audit Act. Any such
Government audits shall be conducted in aceordance with Government Auditing Standards and
the cost principles in OMB Circular No. A-87 and other applicabie cost principlcs and
regulations. Fhe costs of Government audits performied in accordance with this parugraph shall
he included in total project costs and shared in accordance with the provisions of this Apreement.

ARTICLE X1 - FEDERAL AND STATE LAWS

In the exercise of their respective rights and obligalions under this Agreement, the
City and the Government agree to comply with all applicable Federal and State laws and
regutlations, including, bul not limited (o, Section 601 of the Civil Riphts Act of' 1964, Public
Law 88-352 (42 U.5.C. 2000d), and Depariment of Defense Dircetive $500,11 issued pursvant
thercto, as well as Army Repguolation 606-7, entitled "Nondiserimination on the Basis of Handicap
in Programs and Activities Assisled or Conducted by the Departinent of the Army”. The Norn-
Federal Sponsor is also required 1o comply with all applicable faderal labor standards
requirernents including, but not limited o the Davis-Bacon Act (40 USC 2764 et seq), the
Contract Work Hours and Safety Standards Act (40 TISC 327 et seq) and the Copeland Anti-
Kickbacle Aet (40 USC 276c).

ARTICLE X - RET.ATIONSHIP OF PARTIES

A, In the exercise of their respective rights and obligations under this Agresment, the
Grovernment and the City each act in an indcpendent capacity, and neither is to be considered the
officer, agent, or empiovee of the other.

H. In ihe exercise of its rights and obligations under this Aprecment, neither parly shall
provide, withoul the consent of the other party, any contractor with a relcase thal waives or
purports to waive any rights such other party may have (o seek reliel or redress against such
contractor cither pursuant to any cawse ol action that sueh other party may have or for viclation
of any law,

ARTICLE XIMT - QFFICIALS NOT TO BENETIT
No member of or delegate to the Congress, nor any resident commissioner, shatl be
admitied to any share or part of this Aprecment, or to any benefit thal may arise therefrom.
ARTICLL X1V - TERMINATION OR SUSPENSION

AL Tlat u;n}f. lime the City fails to fulfill its ebligations under Article I1.3., 1LD,, 1LE., ¥1,
or XVI1ILC. of this Agrecment, the Assiglanl Secretary of the Anmy (Civil Works) shall terminate
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this Agrecment or suspend foture parformance under this Agreement unless he determines that
contineation ol worle on the Project is in the interest ol the Uniled Stales or is necessary in order
Lo salisly apreements with any other non-Federal interests in conmection with the Project.

13, If the Goverunent fails to reccive annual appropriations in amounis suificient to meet
Projeet expendilures for the then-current or upeoming fiscal year, the Govermnent shall se notify
the City in writing, and 60 calendar days thereafier either party may elect without penalty 1o
terminate this Agreement or to suspend fufure performance under this Agreement, T the event
that e1ther parly elcets to suspend future periormance under this Agresmeni pursuant io this
paragrapl, such suspension shall remain in effect wntil such thne as the Govermnent reecives
sufficicnt appropriations or until either the Goverminent or the City ¢cleets to torminate (his
Aproomoent. '

C. [f after complction of the desipn phase of the Project both parties mutuatly agree in
wiiling not to proceed with the construction phase of the Praject, both parties shall conclude their
activities relating Lo the Project and proceed to g final accounting in accordance with Article
Y¥1.D. of this Aprecment.

). In the cvent that etther party elects Lo lerminate this Agreement pursuant to this
- Article or Article XV of this Apresment, both parties shall conclude their activities relating to the
Projcet and proceed to a final accounting in accordance with Anticle VIE.D. of this Agreement.

E. Any termination of iis Agreement or suspension of [nture perlormanee under this
Agregment in accordance with this Article or Article XV o this Agresment shall not relieve the
partics of liability for any obligation previously incwred. Any delinquent payment owed by the
ity shall be charped interest at a rate, to be determined by the Scerclary of the Treasury, equal to
150 per centum of the average bond equivalent rate of the 13-week Treasury bills avctioned
immediately prior to the date on which such payment became delinguent, or auctioned
iminediately prior to the beginning of each additional 3-month period if the period of
delinguency excecds 3 months.

ARTICLE XV - HAZARDOUS SUBSTANCES

A, After execulion of this Agreement and upon ditection by the District Engineer, the
City shall perform, or canse to be performed, any investigations for hazardous substances that the
Crovernment or the City delermines to be necessary to identify the existence and cxtent of any
hazardous substances regulaled under the Comprehensive Environmental Response,
Compensation, and Liability Acl (hereinafier "CERCTA"), 42 T1.8.C. Sechons 9601-9675, thal
may exist in, on, or under fands, casements, and righta-of-way that the Government delerniines,
pursuant to Avticle T of this Agreement, o be required for the construction, operation, and
maintenance of the Project, However, [or lands that the Government determines to be subject to
the navigation scrvitnde, only the Goverrunent shall perfonm such mvesiigations unless the
District Enginecr provides the City with prior specific written direction, in which case the City
shall perfoym such investigations in accordance with such written direction. All actual costs

incurred by the City for such investigations for hazardous substances shall be included in total
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project costs and shared in accordance with the provisions of this Agrcement, subject fo an audit
in accordanec with Article X.C. of this Agreement 1o delermine reasonableness, allocability, and
allowabilily ol costs. :

13. In thc event it iz discovered through any investigation fir haxardous substances or
other meams that hazardous substances regululed inder CERCLA exist in, on, or under any lands,
easements, or rights-of-way that the Government determines, pursuant to Article TIT of this
Apreement, to be required for the construction, operation, and maintenance of the Project, the
City and the Government shall provide prompt written notice to each other, and the Cily shall not
proceed with the aequisition of the real property interests until both parties agrec that the City
should procecd.

. The Government and the City shall detenmine whelher (o initiaie construction of the
Project, or, il already in construetion, whether 1o continue with work on the Project, suspend
future performance under this Agrecinent, or terminate this Agreement for the convenience of the
Governinent, in any case where hazardous substances repulated under CLRCLA are found o
cxist in, on, or under any lands, casements, or riphts-of-way that the Government delermines,
pursusml to Arlicle IIT ol this Agreement, (o be required {or the construction, operation, and
maintenance of the Project. Should the Government and the City determine to initiate
consturnction or continue with constraction aficr considering any lability that may arise under

CERCLA, the City shalt be responsible, as between the Government and the City, Tor the costs of

clean-up and response, to include the costs of any sludies and investigalions necessary to
determine an appropriste response to the contamination. Such costs shall not be considered &
part of total project costs. In the event the City fails to provide any funds necessary to pay for
clean up and response costs or 1o otherwise discharge the City's responsibiliies under this
raragraph upon direetion by the Government, the Government may, in iis sole discretion, either
terminate this Agreement for the convenience of the Govermment, suspend future performance
under this Agreement, or continue work on the Project.

[}, The City and the Governiment shall consult with each other in accordance with Article
V of this Agreement in an cffort to ensure that responsible parties bear any necessary clean up
and response costs as defined in CERCLA. Any deeision made pursnant to paragraph C. of this
Arlicle shall notl relieve any third perly [rom any lability that may arisc under CERCLA.

E, Az botween the Government and the City, the City shall be considered (he operator of
the Project lor porposcs of CERCLA liability. T'o the maximum extent practicable, the City shall
gperate, maintain, repair, replace, and rehabilitale the Project in @ manner that will not causc
liability 1o arise under CERCLA.

ARTICLE XVI - NOTICES

A, Any nolice, requesl, demand, or other communication required or permitted to be
given under this Agreement shall be deemed to have been duly given if in wniting and either
delivered personally or by telegram or mailed by first-class, registered, or certified mail, as

T
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follows:
II"t0 the City;
' Chief Administrative Officer
City of Albuquergue
P.0). Box 1293
Albuguergue, New Mexico 87103

If to the Government;
Diistrict Engineer
US Army Corps of Engineers
1071 Jellerson Plara Northeast
. Albuquerque, New Mexico 87109-3435

3. A party may change the address te which such communications are to be divected by
giving wrificn notice (o the other parly in the mammer provided in this Article,

. Any notice, request, demand, or other communication madec pursuant 1o this Arlicle
shall be deemed to have been received by the addressee at the earlier ol such time as it is actuaily
received or seven calendar days alier 1L is mailed,

ARTICLLE XV - CONFIDENTIALITY

‘I'o the cxtent pormitted by the faws governing cach party, the parties agree 1o maintain
the cem(denhality ol exchanged mformation when requested o do so by the providing party.

ARTICLE XV - HISTORIC PRESERVATION

A, The costs of identification, survey and cvaluation of historie propertics shall be
included in total project cosis and shared in accordance with the provisions of ihis Agreement.

. As specified in Section 7{a) of Public Law 93-291 {16 U.5.C. Section 46%¢{a)), the
costs of mitigation and data recovery activitics associated with historic preservation shall be
borme emtirely by the Govermment and shatl not be included in tolal project costs, up to the
statutory limit of onc percent of total project costs for the Project.

. The Government shall not incur costs Tor mitigation and dala recovery that exceed the
statutory onc percent Iimit speeified in paragraph B. of this Arficle unless and until the District
Engmeer waived that limit in accordance with Scetion 208(3) of Public Law 96-515 (16 U.5.C.
Section 46%¢-2(3)). Any costs of mitigation and data recovery that exceed the one percent limit
shall be included in total project costs and shared i1 accordance with the provisions of this
Aprecment.
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TN WITNESS WHEREOQF, (he parlies hereto haive executed lhis Agreement, which shall
hecome effective upon the date # is signed by the District Engineer.

DEPARTMUENL O THE ARMY CITY QI ALBUQUERQUE
NEW MEXICO

BY: ,»{/ - /ﬂ%hr BY:.

DANA HURST
Tieutenint Colonel, EN

.S, Ammy Conps ol Engineers City ol Athuguergue
District Engineer
DATE: /& S &« 2 o0da2 DATE; 5/sef o




CERTIFICATE OF AUTIIORITY

1, James P. Fitegerald, do heveby certify that I am the principal iepal efficer ol the City of
Albuquerque, New Mexice, that the City of Alboguerque, New Mexico is a fegally constituted
pubbic body with full authority and legal capability to porform the terms of the Agrecement
between the Deparmment of the Army and the City of Albuquerque, New Mexico in connection
with the Double Eagle I Waler and Wastewater Infrastruciure Project and to pay dumages in
accordance with the terms of this Apreement, 1f necessary, in the event of the failure to perform,
as required by Section 221 of Public Law 91-G11 (42 US.C. Scetion 1962d-5h), and that the

persons who have cxcented this Agreement an behalf of the City of Albuguergue, New Mexico
have acted within iheir staluiory anthority.

TN WITNESS WI—I];{RJEDI*; ! have made and executed this ecrtification s
¥ dayof ‘:apgf Lmbie 2002,

W oq/

LS P. FITZGERATD
Assistani City Attorney
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CERTIFICATION REGARDING T.OBDYING
The undersipned certifies, lo the best of lis or her knowledge and beliel that:

{11 No I'ederal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or atlempsting to influence an offtcer or employee of
any agency, a Member af Congress, an officer or employee of Congress, or an employes of a
Member of Congress in connection with the awarding ol any I'ederal conmact, the making of any
Federal grant, the making of any Federal [oan, the entering into ol any cooperative agrecment,
and the extension, comtinuation, renewal, amendment, or modilication of any Federal contract,
grant, loan, or cooperative agreement.

{2) If amy funds olher than Federal appropristed funds have been paid or will be paid to
any person for influencing or altempting to infJuence an officer or employee of any apency,
Member of Congress, an oificer or employee of Congress, or an employee of a Member of
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, "Disclosure l'orm o Report
Loblwing," in accordance with 1ts instructions,

{3} The undersigned shall require that the language of s cortification be included in the
award documents for all subawards at all tiers (including subcontracts, subgrants, and contracts
under grants, loans, and cooperalive agresments) and that all subrecipients shall certity and
disclose accordingly.

This certification is a malerial represcntation ol fact upon which reliance was placed
when this iransaction was made or cntered inio. Submission of this certification is a prerequisite
for making or entering into this fransaction impesed by Scetion 1352, Title 31, U5, Code. Any
person who fails to Ale the required cerlification shall be subject to a el penaity of nol less than
F10,000 and not more than $100,000 for cach such lailure.

CaRS Ty
Chief Adiinisirative Officer <17 57 AT
Cily of Albuguerque

DATE: G4 )






