PROJECT COOPLERATION AGREEMENT
BETWELEN
THE PEPARTMENT OF THE ARMY
AND
THE VILLAGE OF BOSQUE FARMS, NEW MEXICO
FOR DESTGN AND CONSTRUCTION OF TLHIE
BOSQUE FARMS WASTEWATER TREATMENT PLANT PROIECT
BOSQUE FARMS, NEW MEXICO

TEHUS AGRUEMUEN'T is entered into this FIGHTEETH . day of SEPTEMBER , 200§ by
and between the Department of the Army (hercinafter the "Goverment"), represenied by Lhe
Principal Deputy Assistant Secredary of the Army (Civil Works) , and the Viflage of Bosque
Tarms, New Mcexico (hereinatter the "Village"), represented by its Muyor.

WITNESSETIL TTIAT:

WIEREAS, the Secretary of the Army is authorized to provide design and construction
assistance for water-related cnvironmental infrastructure snd mesource prolection and
development projects in central New Mexico thercinafter the “Scetion 593 Program”™) pursuant io
Scection 393 of the Water Resources Developmenl Act of 1999 (Public Law 106-53);

WIIEREAS, Section 593 of the Water Resources Development Act of 1999 (Public Law
L06-53), provides that the Seerctary of the Army shall not pravide assisiance for any water-
reluled enyvirommental inMasiructure and resource protection and developiment project, or
scparable clement thereof, unless the project is publicly owned,

WIHEREAS, the Bosgue Farmns Wastewater Treatment Plant Project in Bosque Famms,
New Mexico (hercinafter the “Project”, as delined in Article T A, of this Agreciment) has been
identified as a project of the type authorized by Section 593 of the Waler Rezources
Development Act of 1999 (Public Law 106-33);

WHEREAS, the Government and the Village desire 10 enter inlo a Project Cooperation
Agreement {hersinafler the “Agreement”) for design and construction of the Project;

WHEREAS, Scction 593 of the Water Resources Develupmenl Act of 1999 (Public Law
106-53), specifies the cosl-sharing requirements applicable to the Project and provides that total
project costs shail be shared 75 pexcent Federal and 25 pereent Non-Federal;

WHEREAS, Seclion 593 ol the Water Resources Development Act of 1999 (IPublic Law
106-53), provides that the Secretury of the Army shall not provide assistance in the fonn of
design and construction tor any water-related environmental inlrastracture and rcsource
protection and development projects, or separable clement thereof, until each non-Federal
sponsor has entered into a written agreement Lo furmnish its required cooperation for the project or
separable element, .




WHEREAS, pursuant to Section 593 of the Waler Resources Development Act of 1999
{Public Law [06-33}, the Secretary of the Army 18 autherized to provide ussislunce, which may
b in the Form of grants or reimbursements of the Federal share of project cests, to the Village
and 1o afford credit, not to exceed 6 percent of {he lotal conslruction costs of the Project, for the
regasonable costs of desigh work completed by the non-Federal interest before entering inlo a
written agreement with the Sceretary; and .

WHEREAS, the Government and Village have (he full anthority and capability to
perform as hereinafter set forth and intend to cooperats in cost-sharing and [thancing of the
design and construction of the Project in accordance with the terms of this Agreemenl,

NOW, THEREFORE, the Government and the Yillage agrec as follows:

ARTICLET - DEFINITIONS AND GENERAL PROVISIONS
Lo purposcs of this Aprecment:

A, T'he term "Project"” shall meun the design and construction of an anasmbic scleetor,
influcnt splitter box, acration basin ctarifier and sludge holding tank; design and construction of
new influent piping [rom the extsling stub-ouwl and aeralion piping from new tanks to the exisling
blower building. Project aiso includes efffuent piping from the new lunks (o the exisling
ullraviolet disinfection structure; odor control piping from the new tanks to the odor control
facility and other miscellaneous piping and connections as required as generally described in the
soope of Work, dated July 27, 200,

B, The lerm "total project costs” shall mean all costs incuired by the Village and (he
Governnent in accordance with the lerms of this Agreement divectly related to project design and
construction of the Project. Subject to the provisions of this Agreemenl, Lhe term shall include,
but 13 nol necessanly Hmiled Lo the costs of project desipn and construction work; costs of
participation in the Project Coordination Team in gccondamnee with Ardicle V of tis Agrecement;
costs of contract dispute scttlements or awards; the value of lands, sasements, rights-ol-way,
relocalions, suitable borrow und dredged or excavated material disposal arcas, and perniit cosls,
not to exceed 25 percent of total project costs, as determined in accordance with Amicle IV of
this Agrcement; and costs of audit in accordance with Article X of this Agreement. The lerm
duoes nol include any costs of activitics performed under any other agreement for the Project; uny
costs for operalion, maintensnce, repair, replacement, or rehabilitation; any costs duc to
betterments; any costs of digpute resolution under Asticle VIT of this Agreement; or the Village’s
casts of negotiating this Agrecment.

€. The term “project design work”™ shall msan the work performoed by, or on behalf of, the
Viltage Tor design dircetly related to the Project, including but not necessarily limiled 1o, the
reasonable cosls of design work incurred poor to the cffeetive date of this Agresment not to
exceed 6 percent of he total construction costs of the Project and which have not been included
in costs under any other apreement for the Project. 'Uhe term includes, but is not necessarily
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limiied o, concepl design; reporl wriking; detailed design, preparation of plans and
specifications; design anakysis; quantity/cost estimutes; obtaining required local, stale and
Federal pormits; performanee and documentation of environmental investigations; perfommance
and documentation of hazardous subslunces invesligations in accordance with Article XV.A. of
this Agreement; performance of historical preservation invesligalions in accordance with Article
XV of this Agrcement; enginecring and design during construction; und other design services
and in-kind design worl.

1. 'The term “project design and construction work” shall mean the work pertormed by
the Village and the Government for design and construction directly relaled o the Project
incurred subscquent to the effcetive date of this Agreement. The term inciudes, but is not
necessarily Hmited to, project design work as delined in paragraph C. of this Arlicle; actual
construction, including settleinent of or paying swards for contract dispules: supervision and
admimistration: and other constuction scrvices and in-kind construction work.

E. The term “total construclion cosls of the Project”, when uscd to determine the
limitation on costs of design incurred prior o the effective dule of this Agreement to be included
in totak project costs under this Agrecment, shall mean the actual construction contruct costs 10
constract the Project,

F. The lerm “Minancial obligations for design and constroction” shall mean a financial
obligation of the Government, other thun an obligation perlaining (o the provision of lands,
casements, rights-of-way, relocations, and bormow and dredged or excavated matenial disposal
areds, that results or would result in a cost ihal is or would be inctuded in total project costs.

G. The eon “pon-Federa] proportionate share” shall mean the ratio of the Village™s wotal
cash contribution required in accordance with Article ILT22. of this Agreement o total financial
obligalions lov design and conslruclion, as projected by the Government.

H. The term “period of design and construction™ shall mean ihe timne period Mom
execution of this Agreement (o the dute that the TS, Army Engincer for the Albuquerque District
{hercinafier the “District Bnginect™) notifies the Village in writing of the Govemnment’s
delerminalion thal construction of the Project is complcte.

1. The term "highway" shall mean any public highway, toadway, sireet, or way, including
any bridge thereol,

J. The term "relocation” shall mean providing a luncionally equivalent facility to the
awner of an existing utility, cemetery, highway or other public fucility, or railroad (including any
bridee thereto) when such sction s authorized in accordance with applicable legal principles of
just compensation. Providing & functionally equivalent facilily may take the foim of alteration,
lowcering, raising, or replacement and attendant removal of the alfected Macility ov part thereof.

K. The tern "fiscal year" shall meun one fiscal year of the Governiment. ‘The
Government fiscal year begins on October | and ends on Seplember 34
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T.. The lerm "functional portion of the Project” shall mean s portion of the Projeci that 18
suitable for tender to the Village 1o operale and maintain in advance of completion of the entire
Project. For a portion of the Project to be suitable for tender, the District Engincer must notity
the Village in wriling of the Government's determination that the portion of the Progect is
complete and can funciion independenily and (or 2 useful purpeose, although the balunce of the
Projeet is not complete.

M, The term "betterment” shall mean & change in the design and construction of an
element of the Projec( resulting from the application of standards that the Government
determines exceed those thal the Government would otherywise apply for accomplishing the
design and constriction of that element.

N. The term “Federal progrant funds™ shall mean funds or granls provided diveetly to the
Village by 4 Federal agency, other than the Department of the Anmy, and any non-Federsl
matching shure required therelor,

ARTICLE T - OBTIGATIONS OF THE GOVERNMUINT AND HIE VILLAGE

A. The Government, subject to receiving funds sppropriated by the Congress of the
United States (hereinufier, the "Congress”} and using those funds and funds provided by the
Village, shall cxpeditionsty design and construct the Project, applying those procedures usually
applied to Pederal projects, pursuant to Federat laws, regulations, and policies.

1. The Government shall afford the Village the opportunity 1o review and
comunent on the solicitations for all conlracts, meluding relevant pians and specifications, prior
1o the Crovernment's 1ssuance of such solicitations. The Government shall nol issue the
solicitation for the first design or construclion contract until the Yitlage has confinmed in writing
ils willingneas to procecd with the Project. To the extent possible, the Governmoent shali afford
the Village the opporlunily 1o review and comnent on all contract modifications, including
change orders, prior to the issuance to the contraclor ol a Nolice to Proceed. In any instance
where providing the Village with notification of & contract modification or change order is not
possible prior to Issuunce of the Naotice (o Proceed, the Governiment shall provide such
notitication in waiting at the earliest date possible, To Lhe extent possible, the Government also
shall allord the Village the opporfunity to review and canment on all contracl claims prior to
resolution thereol. The Government shall consider in goed faith the comments of the Village,
but the contents of solicitations, award of coniracts, execulion of contract modifications, issuance
of change orders, tesolution of contract claims, and perfonmance of 4l work on the Project
(whether the work is performed under contract or by Government personnel), shull be exclusively
within the control of the Government,

2. Throughout the period of design and constiuction, (he Disirict Engineer shall
furnish the Village with & copy of the Government's Written Notice of Acceplunce of Completed
Work for cach contract for the Project. '




3. Nolwilhstanding paragraph A.L of this Article, if, upun the award of any
contract for desipn or construction of the Project, comulative financial obligations for design and
conslruction would exceed $900,000, the Government shall deler award of that contract and all
subsequent contracts for design or construction of the Project until such time as the Goyerament
arel the Village apree to proceed with furlher con(ract awards for the Project, but in no event shall
the gward of contracts be deferred for more than three years, Notwithstanding this general
provision for delena] of contract awards, the Government, afler consullation with the Village,
may sward a conlract or contracls after the Assistant Secretary of the Army (Civil Works) makes
a written deterniination that the award of such contract or contracts must proceed in order o
comply with law ot to protect life or property from imminent and substantial harm,

4. As of the efTective daie of this Agreement, $3,000,000 of Federal lunds have
been appropriated for the Section 393 Program, of which $673,000 appropriated for the Section
563 Program is curtently projected to be available for the Project. The Government inakes no
commiitment to sesk sdditdonal Federal funds for the Section 593 Program, Notwithstanding any
other provision of this Agresmenl, he Government’s financial participation in the Project, when
alded to the costs incurred by the Govermment lor other projects of the Section 393 Program,
shull not exceed (he tolal amount of Federal funds that have been appropriated and hereafier may
be appropriated for the Section 593 Progratn, In the event that the Federa) share ol a forthcoming
tinancial obiigation for total project costs would be limited by this paragrapll, the patlies shall
progeed in geeordance with Article X1V.13. of this Agreement,

B. The Village may request the Government (o accomplish betterments. Such requesis
shall be in wriling and shall describe the betterments requested (o be wecomplished, If the
Government in its sole discretion elects 1o sccomplish the requested betterments or any portion
thereof, it shall su Polily the Village in a writing that sets forth any spplicable terms and
canditions, which must be consistent with this Agreement. 1n the event of conflict between such
a wriling and this Agreemoent, this Apreement shall control. The Village shall be solely
responsible for all costs dus 10 the requested betterments and shall pay all such costs in
accordance with Armticle VLC. of this Agresment,

C. When the District Engineer dedermines that the entire Project is complete or that a
porlion of the Project has become a functional porlion of the Projeci, the District Engineer shall
so notify the Village in writing und (umish the Village with an Operation, Maintenance, Repair,
Replacement, and Rehabilitation Manual (hereinalter the "OMRRE&R Manual") and wilh copics
of all of the Government's Written Notices of Acceptunce of Completed Wark for all contracts
for the Project or the funciional porlion of the Project that have not been provided previously.
Upon such notification, the Village shall operale, maintain, repair, replace, and rehabililate the
enlire Project or the functional portion of the Project in accordance with Article VI of this
Agresment.

D. The Viliage shall contribute 25 percenl of lotal praject costs in accordance with the
provisions ol this paragraph.




1, In accordance with Article IT of this Agreement, the Village shall pravide all
lands, eusements, ghls-ul-way, and suitable borrow and dredged or excuvated matenial disposal
arcas that the Government delenmines the Village must provide for the construction, operalion,
and muinienance of the Projeet, and shall perform or ensure performance of all relocations that
the Government determines {0 be necessary for the construction, operation, snd mainienance of
the Project.

2, T the Government projects that the valoe of the Village's contributions under
paragraphs 2.1, and G, of this Article and Amicles V, X, XV. A, XVILA. and XVIILC, of thig
Agrcement will be fess than 25 pecent of lolal project costs, the Village shail provide an
additional cash contribution, in accordance with Arlicle VLB, of this Agrcement, in the amount
necessary (o make the Village’s total contribution equal to 25 percenl ol total project costs.

3. If the Govermment delermines Lhat the valuc of the Village's contributions
provided under paragraphs D. L. and . of this Arlicle and Arficles ¥, X, XV.A., XVIILA,, and
XVILC. of this Agreement have exeecded 25 percent of totad project cosls, the Government shall
reimburse the Village (or any such value in cxcess of 25 percent of total project costs subject,
however, to the avallability of funds sand 1o the limiilalion on credit for lands, easements, rights-
of-wyy, and relocations, which may not exceed 25 percent of tofal praject costs,

E. The Viilage may request the Government (o provide lands, cascments, rights-of-way,
and suilable bommow and dredged or exeavaled nuterial disposal areas or perform relocations on
behalf of the Village, Such requests shall be in writing and shall describe the services requested
lo be performed. If it its solc discretion the Govemmenl elecis 1o perform the requested services
ar any portion thereol, it shall so notify the Village in a writing that sets [orlh uny applicable
lermis and conditions, which must be consistent with this Agreement. In the event of conflict
between such 4 wriling and this Agreement, this Apreement shall control, The Village shall be
solcly responsible for all costs of the requested services and shall pay all such costs in accordunce
with Arlicle VI.C, of this Agreement. Notwithstanding the provision ol lands, cascments, rights-
of-way, and suitable borrow and dredged or excavated material disposal areas or perfomance of
refocations by the Government, the Villuge shall be responsible, as between the Government and
the Village, for the custs of cleanup and responsc in accordance with Article XV.C. of {his
Agreoment.

F. 'Fhe Government shall perform & final accounting in accordunce with Arlicle Y1L.D. of
this Agrecment to determine the contributions provided by the Village in accordance with
paragraphs B,, D., and E, of this Amicle and Auticles V, X, and XV, A_ of this Agreement and to
determine whether the Yilluge has mel its obligations under paragraphs B., D, and E. of this
Article.

. Upon request by the Viltage, the Government shall include in total project costs those
rcasonable costs incuwred by, or on behall of, the Village for project design work thal was
completed by, or on behalf of, the Villuge prior 10 the eflecitive date of this Agreement, not Lo
exceed 6 pervent of the total construction costs of the Project, and which have not been included
in costs under uny other ugreement for the Projeet. Such costs shall be limiled o the reasonable,
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allowable, allocable actual cost of project design work as determined by the District Engineer.
Where the Village's cost lor completed project design work is eapressed as fixed costs plus a
pereentage of construction cosls, the Village shall renegotiate such costs with its Archilcet-
Engincer based on actual costs. On the effective dale ol this Agreement, the amount of cosls Tor
project desigm work completed prior to the effective date of this Agreement to be included in
total project costs is estimatled lo be $ 10000, This amount is an estimate subjecl 10 adjustment
by the Government in its sole discretion. The Villuge in a imely manner shall provide the
(rovemmenl with such documents as are sufficient to enuble the Government to determine the
amnount of costs 1o be included in lotal project costs for this project design worl.

H. The amount of credit for which the Village may be cligiblc pursuant to this Agreement
is not subject to interest charges, nor is it subject to adjusiment 1o reflect changes in price levels
between the lime thal the costs were incurred and the time that the credit 1s atforded.

1. Dhing the period of design and construction, the Government shall develop and
coordinule as required, the Environmental Assessment und either an Environmental Impact
Staterment or 4 Finding of No Significant Impact necessary to inform Lthe public regarding the
cnvironmental impacts of the Project in gecordance with the National Environmental Policy Act
ol 1969 (hereinafter “NEPA™). Complisnce with NEPA is a prorcquizite to undertaking
construction of the Project. Any costs incorred by the Guvermment relating (o compliance with
this paragraph shall be included in lotal project costs and shared in accordance with the
provisions of this Agreement.

J. The Village shall estublish such legat and institutionsl structures us are necessary to
ensure the elTective long-term operation of the Project.

K. The Village and the Government, in consullalion with appropriate Federal and Stale
officials, shall develop g lacilities or resource protection and development plan, including
appropriatc cngincering plans and specifications,

L. Ko construction shail be underiaken until all applicable envirommental laws and
regulations have heen complied with, including, but not limited (o NEPA and Scction 401 of the
Federal Water Pollution Control Act (33 11.8.C. 1341).

M. The Viltage shall not use Federal progran funds to meet the Village's share of total
project costs under this Agmeement unless the Federal agency providing the Federal program
funds venifics in writing that the expenditure of such [unds 18 cxpressly authorized by stutule.

ARTICLE I - LANDS, RELOCATIONS, DISPOSAL AREAS, AND
PUBLIC LAW 91-646 COMPLIANCE

A. The Governinent, alier consultation with the Village, shall determine ihe lands,
easements, and rights-of-way required for the conslruction, operation, and maintenance of the
Project, including those required tor relocations, borrow mulerials, and dredged or excuvated
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material disposal. The Govermiment in a linely manner shall provide the Village with general
written descriptions, including maps as appropriate, of the lands, easements, and nghts-of-way
that the Government deterniines the Village must provide, in detatl sufficient to enable the
Village (o [ulfill its ohligations under thig paragraph, and shall provide the Yillage with a written
nolice to proveed with scquisilion of such lands, casements, and rights-of-way, Prior 1o the end
of the period of deaign and conslruction, the Village shall acquire all lands, easeinents, and
righls-al-way sct forth in such descriptions. Furthermore, prior Lo issuance of the selicitation for
gach construciion contract, the Village shall provide the Governunent with auiharizalion for cntry
to all fands, easements, and rights-ol-way the Government determines the Village nust provide
for that contract. For so long as the Project remuins guthorzed, the Village shall ensure that
lands, easements, and vights-of-way that the Government deteimnines o he Tequired for the
operation and maintenance of the Project and that were provided by the Village ame meigined in
public ownership for uses compatible wilh the authorized purposcs of the Project.

B. The Government, after consultation with the ¥illage, shall determine the
improvements reguired on lands, cascments, and rights-of-way to enable the proper disposal of
dredged or excavated materisl associated with the constraction, operation, and maintenance of
the Project. Such improvements may include, but are not necessarily limited to, retaining dikes,
waslewelrs, bulkhealds, embankments, monitoring features, stilling basing, and de-watering
pumps and pipes. ‘Lhe Governmenl in a limely manner shall provide the Village with general
written descriptions of such improvements in detail sufTicient 1o enable the Village to fulfill its
obligaliony under Lhis paragraph, and shall provide the Viflage with a writlen notice to proceed
with construction of such improvemenis, Prior to the end of the period of design and
consiruction, the Village shall provide all improvements sel Torih in such deseriptions.
Furtherinore, prior 1o issugnce of the solicttation for cach Covernment conslruction coniract, the
Village shall prepare or ensure the preparation of plans and specifications for all improvements
the Governmeni delermines (0 he required for the proper disposal of diedged or excavated
material under that contract, submit such plans and specifications to the Government for
approval, gnd provide such improvements in accordance with the approved plans and
specifications.

C. The Guvernment, aller consultation with the Villuge, shalf determnine the relocations
neceasary for construction, operation, and muinlenance of the Project, including those necessary
to enuble (he removal of homow materials and the proper disposal of dredged or cxcavated
material. The Government in a timely manner shall provide the Yillage with general writlen
descriplions, including rmaps as appropriate, of such relocalions in detail sutficient to enable the
Village to fulfill its obligalions under this paragraph, and shall provide the Village wilh a written
notice to proceed with such relocations, Prior o the end of the period of design and consiruction,
the ¥illage shall pettorm or cosure the performance of alt relocations as set fosth in such
descriptions, Furthermore, ptior to issuance of the solicitation for sach Government construction
conteact, the Village shall prepare or ensure the preparation of plans and specificalions for, and
perform or ense the performance of, all velocalions the Government determines to be necessary
for that contract.

D. The Villape in a timely manner shall provide the Government with such documents as
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are suilicient Lo enable the Government to determnine the value of any contribution provided
during the period of design and conastruction pursuaant to paragraphs A, B. or C. of this Article.
Upot receipt of such docuiments the Govemniment, in accordance with Article 1V of this
Agreement und in a limely manncr, shall determine the vaiue of such contribution, include such
value in total project coses, and afTord credit (or such value toward the Village's share of tolal
project costs.

E. The Village shull comply with the applicable provisions of the Uniform Refocalion
Assistance and Real Property Acquisiiton Policies Act of 1970, Public Law 91-646, as ainended
hy Tille IV of the Surface Transportation and Uniform Relocation Assistance Act of 1987 (Public
Luw 100-173, and the Uniform Regulations contained in 49 CF.R. Parl 24, in acquining lands,
casements, and rights-of-way required (or the congtruction, operation, and nuintenanee of the
Project, including those necessary for relocations, bormow materials, and dredged or excavated
muterial disposat, and shall inform all affected persons of applicable benelits, policics, and
pracedures in conneclion with said Act.

ARTICLE TV - CREDIT [FOR VALULE OF LANDS, RELOCATIONS, AND DISPOSAL
AREAS

A, Tothe extent that the value is included in tolal project costs porsuant to Amicle LB, of
this Agreement, ihe Village shall receive credit toward its share of total project cosls for the
valuc of the fands, easeiments, and righis-ol-way, and suitable borrow and dredged or excavaled
malerigl disposal arcas that the Village must provide for construclion, operation, and
maintenance of he Project pursuant o Amicle 11l of this Apreement, and for the valug of the
relocations that the Village must perform or for which it musi ensure peiformance pursuunt to
Article IIT of this Agreement, Howcver, the Village shall not receive credil for the value of any
lands, cascments, rights-of-way, relocalions, or bonow and dredged or cxcavated malerial
disposal ureas that have been provided proviously as an item of cooperaiion lor anoiher Federal
project. The Yillage also shall not reeeive credit Tor the value of lands, easements, rights-ol-way,
relocutions, or bormow and dredged or excavated material disposul areas that arc provided nsing
Federal program funds unless the Pederal agency providing the Federal program funds veritics in
wriling that such credit is expressly authorized by statule, '

B. IFor the sole purpose of alfording credit in aceordance with this Agreeiment, lhe value
of lands, eusemnents, and rights-of-way, including those necessury [or relocations, borrow
materials and dredged or excavated material disposal, shaik be the fair market vatue of the rcal
property interests, plus certain incidental costs of acquiring those interests, as determined in
aeconlance wilh the provisions of this parapraph.

1. Date of Vulugtion, The lfair market valuc of lands, easements, or rights-of-way
owned by the Village on the effective date of this Agreement shall be the fair market value of
such real properly interests as of the date the Village provides the Government with anthorization
for cntry thereto, The fair market value of lands, cascments, or rights-of-wuy acguired by the
Village after the effective date of this Agreement shall be the tair market value of such eal
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propetty interests at Lhe lime the interests ame scquired,

2. General ¥aluation Procodre, Bxcept as provided in parsgraph B.3. of (his
Article, the fair market value of lands, easements, or vights-of-way shall be determined in i
accordance with paragraph B.2.a. of this Article, unkess thereafer 4 different amount is :
determined to represent luir markel value in accordance with paragraph B.2.b. of this Ariicle.

a. The Village shall obtain, for each real property inlerest, an appraisal
that is prepured by & qualified appraiscr who is acceptable to the Village and the Goyermmeni.
The appraisal niust be prepared in accordance with the applicable ruies of just compensation, ws
specifiod by the Government.  The frir market valus shall be the amount sct forth in the
Yillage’s uppraisal, il such appraisal is approved by the Govemment. Tn lhe event the
Government does not approve Lhe Yillage's appraisal, the Village may obtain 4 second appraisal,
and the fair market value shall be the amount set [orth in the Village's sccond appraisal, if such
appraisal is approved by the Governmient. [n the event the Government docs not approve Lhe
Village’s second appraisal, or the Villape chooses not to obtain a second appraisal, the
Government shall obtwin gn apprajsal, and the tair market value shall be the smount set lorth in
the Covernment’s appraisal, if such appraisal is approved by the Village. In the event the Villuge
does noi spprove the Government’s appraisal, the Government, aller consultation with the
Village, shali consider the Government’s and the Village's uppruisals and delermine an amount
bascd thereon, which shall be deemed 1o be the fair market value.

h. Where the amount paid or proposed to be paid by the Village for the
real property interest exceeds the mmount delermined pursnant to paragraph B.2.a. of this Arlicle,
the Governmend, at the request of the Village, shall consider all lactors relevant to determining
fair market value and, in ils sole discretton, affer consultation with the Village, may approve in
wriling an amount greater than the amount determined pursuani o paragraph B.2.a. of this
Article, but not (o exceed the amount actually paid or proposed to be paid. T {he Government
approves such an amount, the fair market value shall be the lesser of the approved amount or the
amount paid by the Village, but no fess than the amount deterined pursuani to paragraph B.2.a.
of this Article.

3. Eminent Txmain ¥alnation Pracedure. For lands, easements, or rights-of-way
acquired by ecminent domain proceedings inslituled afler the effective date of this Agreement, the
Villape shail, prior W instiwding such proccedings, submit to the Government notification in
writing of its infent to institule such proceedings and an appraisal of the specific real property
interests 1o e acquired in such proccedings. The Goverument shall have 60 days after receipt of
such a notice and appraisal wilhin which to roview the appraisal, if not previously approved by
the Government in writing.

d, 1M the Government previously has approved the uppraisal in writing, oF
it the Government provides wrillen approval of, or takes no action on, the appraisal within such
60-day period, the Village shall use the amount sel forth in such appraisal as the estimate of just
compensution [or the purpose of instituting the eminent domain proceeding,
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b, If the Government provides written disupproval of the appraisal,
including the reasons for disapproval, within such 60-day period, the Govermmenl and the
Village shall consult in good faith to proinptly resolve Lhe issues or arcas of disagreeinent thal are
identified in the Govemment’s wrillen disapprovai. I, after such good fuith consultation, the
Governmnent and the Village agree as to an appropriate amount, then the Village shall use that
ammeunt a5 the eslimate of just compensation for the purpose of instituting the eminent domain
proceeding. I, after such good faith consultation, the Governmnent and the Village cannot agree
as (0 an appropriatc amount, then the Village may use the amount sct forth in its appraisal as the
estimate of jusl compensation for the purpose of iustituling the eminent domain proceeding.

¢. For lands, easernents, or rights-of-way acquired by eminenl domain
proceedings instituted in accordance with sub-puragraph B3, of this Article, fair nurket vatus
shall be either the amount of the court award for the real properly interests taken, to the extent the
Government determined such interests arc reguired for the construction, operation, and
maintenance of the Project, or the smount of any stipilated settiement or portion Lthereof that the
Guvernment approves in wiiling.

4. Inciden|a] and Permit Cosrs. For lands, easements, or rights-of-way acquired
by the Yillage within a five-vear period preceding the cffective date of this Agreement, or at any
lime after the effective date of this Apreeiment, the vulue of Lhe interest shall include the
documented incidentul cosls of acquiring the interest, us determined by the Government, subject
i an audit in accordance wilh Arlicle X.C, of this Agreement to determmine reasonablencss,
aHlucability, and allowability of costs. Such incidental cosis shall include, but not necessarily be
limited to, closing und litle costs, appratsal costs, survey cosls, sllomey’s fees, plat maps, and
mapping costs, as well as the actual amounts expended for payment of any Publc Law 91-640
relocation assistance benefits provided in accordance with Atticle ITLE. of this Agreement, In
addition, the Villuge shall reveive credit for all rcasonable costs Incurred by the Village, as part
of project design and construction work, thal are associaled with obtaining permits necessary for
tihe construction, operalion, gnd maintenance of the Project on publicly owned or controlled [and
subject to the 23 percent limnitation contained in Article LB. of this Agreement and subject to an
audit in accordance with Article X of this Agreement (o deteimine reasonableness, allowabilily,
and allocability of costs,

S, Warver of Appeaignl. Excepl as required by paragraph B.3. of this Arlicle, the
Uoveiniment nuay waive Lhe requirtement for an appiaisal for the purpose of defermining the value
ol a real propetty interest for inclusion in tolal project costs and for crediting il it determines that
an appraisal is unnecessary becausc the valuation problem is uncomplicated and that the
cstitnated fair market value of the real property interest is $5,000.00 or Tess hased upon a review
ol available data. In such event, the Government and the Village must agree in writing to the
value of such neal property interest in an amount not in excess of $5,000.00.

C. After consultation with the Village, the Government shall detenmine the value of
relocations in accordance with the provisions of this puragraph,
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1. T'er a relocation other than 4 highway, the valoe shall be only that portion of
relocation costs that the Government determines is necessary W provide a functionally equivalent
facility, reduced by depreciation, us applicable, and by the salvage vulue of any remaoved items.

2. For a velocalion of a highway, the value shall be only that portion of relocation
costs thal would be necessary to accomplish the relocation in accordance with the design
standard thal the State of New Mexico would apply under similar conditions of geography and
traffic load, reduced by the salvage value of any removed items.

3. Relocation costs shall include, bul not necessartly be limited to, actual costs of
performing the refocalion; planning, cuginecring and design cosls; supervision and
administration costs; and documenied incidental costs associated with performance of the
relocation, but shall not include any costs due 1o bellerments, as determined by the Government,
nor any additional cost of using new material when suituble used miaterial is available.
Relocation costs shall be subject o an audit in accordance with Article X,C. of this Apreement to
determine reasonableness, allocability, and allowability of costs.

4. Crediting tor relocations perforned within the Project boundaries is subject Lo
satisfactory compliance wilh applicable federal labor laws covering non-Federal constraction,
including, but not Limited to the Davis-Bacon Act (40 USC 2764 et seq), the Contract Work
Hours und Salcty Standards Act (40 USC 327 el seq), and the Copeland Anti-Kickback Act (40
LSC 276¢). Crediling may be withheld, in whole or in part, a5 g result of the Non-Federal
Sponsor’s failure to comply wilh ils obligations under these laws.

D. The value of the improvements made to lands, easements, and rights-of-way for the
proper disposal of dredged or excavaled matedal shail be the costs of the improvements, as
determined by the Government, subject to an audil in accordance with Adticle X.C. of this
Agreement to deteimnine reasonubleness, allocability, and allowybility of costs. Such costs shall
inchude, butl not necessarily be finited to, actual cosls of providing the improveinents; planing,
ciginecring and design cosls; supervision and administration costs; and docomented incidental
costs associated with providing the mprovements, but shall not include any costs due 1o
betterments, 4s determined by the Governinent.

ARTICLE ¥ - PROIECT COORDINATION TEAM

A. To provide lor consisient and cffective commumicalion, the Yillage and the
Government, not later than 30 days after the elfective date of this Agreemenl, shall appoint
named senjor representatives to a Project Coondination Team, Thereafter, the Project
Coordination Team shall meet regularly until the end of the period of design and construction.
The Governiment's Project Manager and a counterpart named by the Village shall co-chair the
Project Coondination Team.

B. The Govermnenl's Project Manager and the Village's counlerpart shall keep the
Project Coordination Team informed of the progress of design and construction and of significant

1z




pending issues and actions, and shall seek the views of the Project Coordination Team on matters
that the Project Coordination Team generally oversces.

C. Unlil the end of the period of design and construction, the Project Coordination Teanl
shall pencrally overses the Project, including issues related to design; conipletion of all necessary
NEPA coordination, development of plans and specifications; scheduling, real property and
relocation reguirements; real property acquisition; contract awards snd maodilicalions; contract
costs; the application of and complismee with the Davis-Bacon Act, Contract Work Hours and
Salety Slandards Act and the Copeland Anti-Kickback Act for relocations and for the
construction portion of e non-Federal project desipn and construction work; the Government’s
cost projections; final inspection of the consiruction or functional portions of the Project;
preparation of the proposed OMRR&R Manual; anlicipated requircments and needed capabilities
for performance of aperation, matntcnance, repair, replacement, and rehahilitation of the Project;
and other related matiers. This oversight shall be consistent with a project munagement plat
developed by the Govermment sfier consullalion with the Village.

T3, The Project Coordination Team may make recommendalions that it decms warranted
to the District Engineer on matiers that the Project Coordination 'Feam genevally oversees,
including sugpestions to avoid potential sources of dispute. The Government in good [aith shall
consider the recommendations of the Project Coordinualion Team. The Government, having the
legal authority and vesponaibility for desipn and construction of the Project, has the discretion o
accept, reject, or modify the Project Coordination Team'’s recoimnendations.

E. The costs of participation in the Project Coordination Team shall be included in totul
project costs and shared in sccordance with the provisions of this Agreement.

ARTICLE ¥1- METHOD OF PAYMENY

A. The Government shall maintain current records of contributions provided by the
parlies and current projections of total project costs and costs due to betterments. By March 1
and at least quarter]y theresller during the period of design and construction, the Governtaent
shall provide the Village with a report selling forth all contributions provided to date and the
current projections of wtal project costs, of total costs due to bellermenis, of the compenents of
total project costs, of each paity’s share of otal project costs, of the Village's Lotal cash
contribulions reguired in accordance with Anticles ILB., TLD., and TLE. of this Agreement, of the
non-Tederal proportionate share, and of the lunds the Government projects to be required from
the Witlage for the upcoming fiscal yeur. Ou the effective date of this Agreement, total project
costs are projected w be $900,000, and the Village's cash conlribulion required under Armicle
IL.D. of this Aprcement is projected Lo be $213,256. Such amounts we estimsles subject (0
adjustment by the Government and are not to be construsd as the total financial responsibilities
of the Govermment and the Village.

B. The Village shall provide the cash contribution reguired under Article T1L12.2. of this
Agreement in sceordance with the provisions of this paragraph,
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1. Mot less than 30 calendsr days prior to the scheduled date for issuance of the
solicitation for the firsl design contract or commencement of design using the Government’s own
forces, the Govermiment shall nolify the Village in writing of such scheduled dule and the funds
the Government determines to be required from the Village to mect the nen-lederal
propartionate share of projected financial obligations for destgn and construction through the
lirst fiscal yoar of the period of design and construction, including the non-Federsl proportionate
share ol fnancial obligations for design and construclion incurred prior to the commencement of
the period of design and construction, Not later than such scheduled date, the Village shall either
provide the Government with the full ymount of the required tunds by either delivering a check
payable w "FAQ, USALD, Albuguerque Diistrict" 1o the District Enginecr or by verifying (o the
satisfaction of the Government that the Village has deposited the required funds in an cscrow or
ather account acceptable 10 the Government, with intoerest aceruing to the Vitlage or by
presenting the Government with an irrevocable letler of credit acceptable to the Government for
the required funds or by providing an Electronic Funds Transler in accordance with procedurss
cstablished by the Government.

2. Tor the second and subsequent fiscal years of the period of design und
consiruction, the Goverament shall notify the Village in wriling, no later than 00 caiendar duys
prior to the beginming of Lhal fiseal year, of the funds the Governmenl delermines to be required
[rorn the Village to meet the non-Feders] proportionate share of projected financial obligations
for desipn and constraction for that fiscal year, No later than 30 calendar days prior o the
beginning of the lscal year, the Village shall make the [ull amount of the required funds for thal
figscal year available to the Governmeni through any of the payment mechunisms specified in
Arlicle VIB, [, of this Agreement.

3. The Govemment shall draw from the funds provided by the Village such sums
43 the Governmenl decms nocessary to cover: {4) the non-Federal propertionate share of [Ingneial
ohligations for design und construction incurred prior to the commmencement of the period of
design gnd constriction; and (b) the non-Pederal proportionate share of financial obligations tor
design and construction as they arc incuered during the period of design and construction.

4. T al any time during the period of design and construction the Government
determines that additional funds wilt be needed from the Village to cover the non-Federal
proportionale share of projected financial obligations lor design and construction for the current
fiscal year, the Government shult notlily the Village in writing of the additional fands required,
and provide an explanation of why additional {unds are required, and the Village, no later than 60
calendar days from receipl of such notice, shall make the additional required fands available
through any of the paymnent mechanisms specificd tn Article VL1.1. of this Agreement.

C. In advimee of the Govemment incurring any financial obligation associated with
additional work under Article ILB. or TLE, of this Agrecment, the Village shall provide the
Government with the full amount of the funds required to pay for such additional work throngh
any of the paymment mechanisms specified in Anticle VLB.1. ol this Agrecment. The Covernment
shafl draw trom the funds provided by the Village such sums as the Government decms necessary
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o cover the Governmenl’s (inancial obligations for such additional work us they are incurned, In
the event the Government determines that the Village musi provide additional funds to meet ity
cash contribuiion, the Government shall notify the Villuge in writing of the additional tunds
required and provide an explanation of why additional funds arc required. Within 30 calendar
days thercafter, the Village shall provide the Government with the full amount of the additional
required funds throagh any of the payment mechanisms specified in Aricls VLB, 1. ol this
Apgrecment,

By, Upun complelion of the Project or fermination of this Agreement, and upon resolution
of all relevant claims and uppeals, the Government shall conduct a final accounting and {urnish
the Village with the results of the final accounting. The final accounting shall detcrmine total
project costs, each parly’s contrbution provided thercto, and each party’s required share (hercot.
The final accounting also shall determine costs due o hetterments and the Village’s cash
comtribution provided pursuant to Article ILB. of this Agreement,

1. Tn the evenl the (inal acconnting shows that the total contribution provided by
the Village is less thun its required shave of tolal projeet costs plus costs due to uny betterments
provided in accordance with Article [LB. of this Agreement, the Village shall, no later than 90
culendar days aller recetpt of writlen notice, niake a cash payment 1o Lhe Government of
whatever sum is required Lo meet the Village's reguired share of totul project cosls plus costs due
to any betterments provided in accordance with Arlicle TLB. of this Agrcement by delivenng a
check payable to “FAO, USATD, Albuguerque Dislrict” w the District Engincer or providing an
Electronic Funds Transfer in accordance with procedurcs established by the Government.

2. In the cvent the final accounting shows that the tolal contribution provided by
the Villuge exceeds ils required sharc of total project costs plus costs due Lo any beltorments
provided in accordance with Article TLB. of this Agreement, the Govermment shail, subject 1o the
availability of funds, refund the excess to the Village no luter than 9 calendar days after the final
accounling is complele, Tn the event existing funds arc not available to refund the excess 1o the
Village, the Government shall seek such appropriativns as are necessary to make the refund.

ARTICLE vl - DISPUTE RESOLUTION

Asg g condition precedent to a party bringing any suil for breach of this Agreeinent, that
party must first notify the oiher party in writing of the nature of the purported breach and seck in
guod laith to resolve the dispute through negotislion, T the partics cannot resolve the dispule
- through negotialion, they may agree to a mutually acceptable method of non-hinding alternative
dispute resolution with & qualified third parly acceplable to hoth parties. The parties shall euch
pay 50 percent of any costs tor the scrvices provided by such u ihird party as such costs are
incurred. ‘The existence of a dispute shall not cxcuse the parties from perlformance pursuant to
this Agreement.
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ARTICLE YIII — OPLERATION, MAINTENANCE, REPAIR, REHABILITATION, AND
REPLACEMENT {OMRR&R)

Upon notilication in accordance with Adicle TLC, of this Agreement and for se long as
the Project remains authorized, the Village shall operate, maintain, repuir, replace, and
rehahilitate the eatire Project or the funclional poriion of the Project, at no cost 1o the
Govermment, in 4 matmer compatible with the Projects authorized purposes and in aceordance
with applicable Federal and Stale fuws as provided in Article X1 of this Agreement and specific
directions prescribed by the Government in the OMRR&R Manual and any subsequent
aimendiments therelo. As hetween the Government and the Village, the Government shall have
o responsibifity to operale, muiniain, repatr, rehabilitate, or replace the Project or lunctional
porlion ol the Projoct.

ARTICTETX - INDEMNIFICATION

The Viltage shall hold and save the Governmenlt e from all damages acising from Lhe
design, construclion, operalion, maintenance, repair, rehabilitation, and replacement of the
Project and any Project-refaled bellerments, excopt for damages due to the Ffaull or negligence of
the Government or its contractors.

ARTICLE X - MAINTENANCE OF RECORDS AND AUDIT

A. Not later than 60 calendar days after the etfective date of this Agreement, the
CGovernment and the Villapge shall develop procedures for keeping books, records, documents,
and cther evidence pertaining to costs and expenses incuned pursuant to this Apreement. These
procedures shall incorporate, snd apply as appropriate, the standards for finuncial management
gyslems set fotth in the Uniform Administrative Reguirements for Grants and Cooperatlive
Agreements ta State and Tocal Governments at 32 C.F K. Section 33,20, The Government and
the Village shall maintain such books, records, documnents, and other evidence pertaining 1o
design and construction in accomdance with these procedures and [or 2 minimum of three yeurs
after the period of design and consiruction snd resolution of all relevant claims arising theretrom.
‘I'o the exlent permilded under applicable Federal laws and vegulations, the Govermuent and the
Yiliage shall cach allow the olher o inspect such books, documents, records, and other cvidence.

B. Pursuant to 32 C.F,R, Section 33.26, the Villuge is responsible for complying with the
Single Audit Act of 1984, 31 U.5.C. Sections 7301-7507, as implemented by OlTice of
Management and Rudgel {OMB) Chrcular No. A-133 and Depariment of Defense Directive
7600.10. Upon request of the Village and io the extent perinifted under applicable Federal taws
and regulations, the Government shall provide to the Village and independent suditors any
information necessary lo enable an audit of the Village's acliviies under this Apreement. The
costs of any non-Federal qudils performed in accordance with this pursgraph shall be allocated in
gecordance with the provisions of OMB Civculars A-B7 and A-133, and such cosls as arc
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allocated to the Project shall be inciuded in todal project costs and shared in accordance with the
provisions of this Agreement.

C, In accordance with 31 U.S.C. Section 7503, the Government may conduct audits
addition to any audil thal the Village is required to conduct under the Single Audit Act. Any
such Government audits shall be conducted in accordanee with Governmeni Audiiing Standards
and the cost principles in OMB Circular No. A-87 and other applicable cost principles and
regulations. The cosls of Government audits performed in accordance with this paragraph shall
he inciunded in total project costs and shared in accordance with the provisions of this Agresment,

ARTICLE XI - FEDERATL AND STATE LAWS

In the exervise of their respective rights and obligations under this Agreement, the
Yillage and the Government agree (o comply with aif applicable Federal and State Taws and
regulations, including, but not limited to, Section 607 of the Civil Rights Act of 1964, Public
Law 88-352 (42 11,5.C. 2000d), and Department of Defense Direclive 5300.11 issued pursuant
thereto, as well as Anmy Regulation 600-7, entitled "Nondiscrimination on the Basis of Handicap
in Programs and Activities Assisted or Condocicd by the Department of the Army", The Non-
Federal Sponsor is also required to comply wilh all applicable federal labor standurds
requirements meluding, but nod limited to the Davis-Bacon Acl (40 TISC 276a ct seq), the
Centract Work Hours and Sulely Standards Act (40 USC 327 et seq) und the Copcland Anti-
Kickhack Act (40 USC 276¢).

ARTICLE XIT - RELATIONSHIP OF PARTIES

A. In the exercise of their respective tights and obligations under this Agreement, the
Ciovernment and the Yillape each act in an independent capacity, and neither is w be considered
the officer, agenl, or employee of the other.

H. In the cxercisc of its rights and obligations under ihls Agreement, neither purty shall
provide, without the consent of the other party, any contractor with o release that waives or
purporis 1o waive any rights such other putly may have to seck relief or redress against such
contractor either pursuant Lo any causc of action that such other party may have or for violation
ol any law,

ARTICLE X1 - OFFICTALS NOT TO BENELTT

Na member of or delegate to the Cungress, nor any resident comumissioner, shall be
adinitted to any share or part of this Agreenient, or to sny benefi that may arise therefrom,




ARTICLE X1V - TERMINATION OR SUSPENSION

AL If at any time the Village fails 1o [ulfill its oblipations under Article TL.B., 1L.D., 1LE.,
YL, or XVIILC. of this Agreement, the Assistant Secrelary of the Army (Civil Works) shall
lerminate this Agreement or suspend fulure performance under this Agreement unless he
detenmines Lhal continuation of work on the Project is in the interest of the United States or s
necessary 1n onder to satiyly agrecments with any other non-Federal intercsts in connection wilh
Lhe Project,

B. If the Governmeni Fails to reccive annual appropriialions in amounts sufficient to meei
Project expenditures for the then-currenl or upcoming tiscal year, the Guvernment shall so notify
the Village in wiiting, and 60 calendar days theresfler either party may elect without penally to
terminate this Agresmen| or (o suspend futore performance under this Agreement. In the event
that either party elects to suspend fulure perlarmance under this Agresment pursuant to this
paragraph, such suspension shall remain in effect until such time as the Govermment receives
sutficient uppropriglions or until cither the Governiment or the Village clects to tenninate Lhis
Agroement.

C. If after completion ol the desipgn phase of the Project both partics mutually agres in
wriling not to proceed with the construction phasc of the Project, both purlies shalt conclude their
activities relaling 1o the Project and proceed 1o a Inal accounting in accordance with Atticle
VLI, of this Agreement,

), In the cvent that either party elec(s w ferminate this Apreement pursuant (o this
Article or Article XV of this Agrecment, both parties shall conclude their activilies relaling lo the
Projeet and proceed to a [ing] gecounting in accordance with Article VI, D. of this Agreement,

E. Any termination of this Agreement or suspension of future performance under Lhis
Agreement in accordance with (his Article or Aricle XV of this Agreement shall not relieve the
parties of liability for any obligation previously incwred. Any delinquent payment owed hy the
Village shall be charged interest at a rate, to be detenmined by the Secretary of the Treasury,
equal Lo 150 per centiun of the average bond equivalent rate of the 13-week Treasury bills
snctioned imumediately prior 1o the datc on which such payment beeame delinquent, or auclioned
mmmediately prior to the begiuning of euch additional 3-month period i the period of
delinquency exceeds 3 months.

ARTICLE XV - HAZARDOUS SUBSTANCES

A, After execulion of this Agrecinent and upon divection by the District Engineer, the
Viltage shall perform, or cause 1o be perlormed, any investigations {or hgzardous substances thui
the Government or the Village detenmines to be necessary to identify the exislence and extent of
any hazardous substances regulated under the Compiebensive Environmental Response,
Compensation, and Liability Act (hereinafier "CERCLA"), 42 U.5.C. Sections 9601-9675, that

may exist in, on, or under lands, easements, and vights-of-way that the Govemment determines,
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pursuant to Article TIT of this Agrecment, to be required for the consiruclion, operation, and
maintenance of the Project. However, for fands that the Government detennines to be subject to
the navigation servitude, only the Goveriment shall petform such investipations unless the
District Engineer provides the Village with prior speeific written direction, in which casc the
Village shall perform such investigations in accordance with such written direction. Al} aclual
costs incurred by the Village for such investigations for hazatdous substanecs shall be included
itt total project costs and shured in sccurdance with the provisions of this Agreement, subjcct to
an audil in accordance with Article X.C of Lhis Agreement 1o determine reasonableness,
allocability, and allowability of costs.

B. In the cvent it is discovered through any investigalion Tor hazardous substances or
other ineuns that hurardoos subslances repulated under CERCLA exist in, on, or under any lands,
gasements, or tights-of-way that the Governmen( delermincs, pursuant to Article IIT of this
Agreement, 1o be required for the construction, operalion, snd maintenance of the Project, the
Vitlage and the Government shall provide prompt written notice to each other, and the Village
shall not proceed with the acquisition of ihe real property interests until both parties agree that
the ¥Village should proceed.

C. The Government and the Village shall determine whether i initiale construction of
the Project, or, Iif alresdy in construclion, whether to continue with work on the Project, suspend
lutlure performance under this Agreement, or lerminale this Agreement for the convenience of the
Government, in any case where hazardous substances regulaled under CERCLA are found to
exist in, on, or under any lands, eascments, or rights-of-way that the Guyernment determinge,
pursvant to Article U1 of this Agreement, Lo be required for the construction, operution, and
maintenance of the Project. Should the Government and the Village determine to initiste
constrction or continue with construction after considering any linbility thal may arisc under
CERCLA, the Village shall be responsible, as between the Government and the Village, for the
cosls of clean-up and response, to include the costs of uny sludies and investipations necessary (0o
determine an appropndle response (o the contamination. Such costs shall not be considered a
part of total project costs. In the event the Village fails to provide any funds necessary (o pay for
cleun up und response costs or to otherwise discharge the Village's responsibilities under this
paragraph wpon direclion by the Government, the Government may, in its sole discretion, cither
lerminale this Agreement for the convenience of the Government, suspend future performance
under this Agreeinent, or continue work on the Projcet.

D. The Viltage and the Government shall consalt with each other in accordance with
Article V of this Agreemient in an effort o ensure that respensible parties bear any necessary
clean up and response costs as defined in CERCLA. Any decision made pursuant to paragraph
C. of this Article shall not relieve any third party from any liability Lthat may snise under
CERCILA,

E. As between the Government and the Village, the Village shall be considered the
operstor of the Project for purposcs of CERCLA liability. To the maximmun extent practicable,
the Village shall operate, muinluin, vepair, replace, and rehabilitate the Projectin & manner that
will not causc Hability to arise under CERCLA,
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ARTICLE XVI - NOTICES

A, Any nolice, requesl, demund, or other communication required or permitted to be
given under this Apreement shall be deemed to have been duly given if in wriling and either
delivered personally or by lelegram or mailed by first-class, registered, or certified muail, us
follows:

I 1o the Villuge:
Mayor
Village: of Bosgue Farms
PO Boa 660
Peralta, New Mexico 87042

T wr the Government:
District Engineer
US Army Cosps of Engineers
4101 Tefferson Plaza Nostheast
Albuguergue, New Mexico 87109-3435

B. A paty may change the address to which such commmunications are 1o be direcled hy
giving wrillen nolice 1o the other party in the manncr provided in this Article.

. Any notice, request, demund, or other communication made pursuant (o this Article

shall be deemed o have been reccived by the addressee at the earlier of such time as it is aclually

received or seven calendar diys afler il 18 mailed.

ARTICTE XVIT - CONFIDENTIALITY
To ihe exienl permilled by the laws governing cach parly, the parties agree to maintain
the confidentiality of exchanged information when requested 1o do so by the providing party.
ARTICLE XVII - HISTORIC PRESERVATION

A. The costs of tdentification, survey and evaluation of historic properties shall he
included in (olal project costs and shared in accordanee with the provisions of this Agreement.

BE. As specilied in Scetion 7(a) of Public Law 93-291 (16 U.S.C. Section 469¢{a}), the
costs of imitigation and daty recovery sclivities associaled with historic preservation shall be
borne entirely hy the Government and shall not be included in total project costs, up 1o the
slatutory limit of one percenl of wlal project costs for the Projeet.
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. 'The Government shall not inew costs for mitigation and data recovery that exceed the
statutory one percent limit specified in paragraph D. of this Article unless and until the District
Engineer waived that limit in accordance with Section 208(3) of Public Law 96-515 (16 {1.5.C.
Scction 469c-2(30. Any costs of miligation and data recovery that exceed the one percent lonit
shall be inchided in total project costs and shared in accordance with the provisions of this
Apreermeni,

1IN WITNESS WITEREOF, the parties hereto have execuled this Agreement, which shall
hecome effcetive upon the date it is signed by the Principal Depuly Assistant Secrelary of the
Armiy {Civil Works),

DEPARTMENT OI' TIIE ARMY VILLAGE OQF BOSQUE FARMS,
NEW MEXICO
BY @—7 % BY: . /olﬂ"
'RAYMOND G. % R(}(,hﬁ BALDWIN
Fieutenani Colon Mayor, Bosyue Farms, Now Moxico

118, Army Corps of Ungincers
District Engineer

pATE: 4 Ji8/o|. DATE: é‘g;,_g'f (8, Jod)
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CERTIFICATE OF AUTHORITY

1, David C. Chavez, do hereby certify that I am the principal legal officer of the Village of
Bosque Farms, New Mexico, that the Village of Bosque Farmns, Noew Mcxico is a legally
conslituted public body with full authority and legal capability to perform the lerms of the
Agreement botween the Department of the Army and the Village of Bosque Farims, New Mexico
in conmeclion with the Bosyue Farms Wasiewaler Treatment Plant Project and Lo pay damages in
accordance with the torms of this Aprecment, if necessary, in the event of the failure to perform,
as required by Section 221 of Public Law 91-611 (42 11.5.C, Scction [962d-5b}, and that the
persons who have executed this Agreement on behalf of the Village of Bosque Farms, New
Mexico have acted within theit statutory authority.

IN WEINESS WLHIEREOE, I have made and execuled this cerlification this
dayof 2001,

——

PRV CCHAVEZ
Dosque Fanms Villape Attorney

—_
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CLERTIFICATION REGARDING LOEBYING
The undersigned certifies, to the best of his or her knowledge and belief that:

(1) Mo Federal appropristed funds have been paid or will be paid, by or on behaif of the
undersigned, to any person for influencing or attempting to influcnee an ofticer or cmployec of
any agency, a Member of Congress, an officer or employee of Congress, or ah employes ol &
Member ol Congress in connection with the awarding of any Federsl contract, the making of any
Federal grant, the making of any Federal toan, the entering into of any cooperative apgrecment,
and the extension, conlinualion, renewal, smendmenl, or modification of any Federal contracl,

- grant, loan, or cooperalive sgresment.

(2} any [unds olher than Federal appropristed funds have been paid or will be paid 1o
aity person for influencing or attempling to influence an officer or employee of any agency. a
Member of Congress, an officer or employee of Congress, or an emiployee of 3 Member of
Congress in comnection with this Federul contract, grant, loan, or cooperative ygreement, Lthe
undersigned shall complete and submit Standard Form-LILL, "Disclosure Torm to Report
Lobbying," in accordanec with its instructions,

{3) The undersigned shall equire that the language of this cemification be included in the
award documents for abl subawards at all ticrs {including subcontracts, subgrants, and contracts
under grants, loans, and cooperative agrecments) and that all subrecipients shall ceritly and
disclosc accordingly,

This certification is a material representation of tact npon which reliance was placed
when this transaction was madc or entered into, Submission ol this ceriificalion ix a prerequistic
for making or emlering into this lrunsaction imposed by Section 1352, Tile 31, U.S. Code. Any
persoil whao fails to file the required certification shall be subject to a civil penalty of not less than
$10,000 and not mere than $100,000 for each such failure,

Sy

“ROGER BALDWIN
Mayor, Village of Bosque lsrms, New Mexico

DATE: %V}{ ¢ :—53} 200 f
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