PROJECT COOPERATION AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
THE COUNTY OF BERNALILLO, NEW MEXICO
FOR CONSTRUCTICN QF THE
FAJARITO SANITARY SEWER VACUUM PUMP STATION PROJECT
BERNALILLO COUNTY, NEW MEXICO

THIS AGREEMENT is entered into this 5y dayof _MNovexree,
2001 by and between the Department of the Army (hercinafter the "Gevernment"), represented
by the U.S, Army Engineer, Albuquergue District, and Bemalillo County, New Mexico
(hereinafier the "County™), represented by the Bemalillo County Munager,

WITNESSETH, THAT:

WHEREAS, the Secretary of the Army is authorized to provide design and construction
assistance for water-related environmental infrastructure and resource protection and
development projects in central New Mexico (hereinafter the “Section 593 Program™) pursuant to
Section 593 of the Water Resources Development Act of 1999 (Public Law 106-53),

WEHIEREAS, Section 593 of the Waler Resources Development Act of 1992 (Public Law
106-53}, pruvides that the Secretary of the Ammy shall not pruvide assistance for any water-
related environmental infrastructure and resource protection and development project, or

separable ¢lement thereof, unless the project is pubiicly awned;

WHEREAS, the Pajarito Sanitary Scwer Vacuum Pump Station Project in Bemalillo
County, Now Mexico (hercinafter the “Project”, as defined in Article LA. of this Agreement) has
been identified as a project of the type authorized by Section 593 of the Water Resources

Development Act ol 1992 {Public Law 106-53),

WHEREAS, the Government and the County desire (o enter into 4 Project Cooperation
Agreemcnt (hereinatter the "Agreement™) for design and construction of the Project;

WHEREAS, Section 593 of the Water Reacurces Development Act of 1999 (Pubiic Law
106-353), specifies the cost-sharing requirements applicable to the Project and provides that total
project costs shall be shared 75 percent Federal and 25 percent Non-Federal;

WHEREAS, Section 393 of the Water Resourcea Development Act of 1999 (Public Law
I06-53}, provides that the Secretay of the Army shail not provide gssistance in the form of
design and construction for any waterclated environmentai infrastructure and resourte
protection and development projects, or sepzrable element thereof, until each non-Federal
sponsor has entered into a written agreement to fumnish its required cooperation for the project or

scparable element;




WHEREAS, pursuant to Scetion 593 of the Water Resources Development Act of 1999
{Public Law 106-53), the Secretury of the Army ts authorized to provide asaistance, which may
bc in the form of grants or reimbursements of the Federal share of project costs, to the County
and [0 alTord credil, not to excecd 6 pereent of the total construction costs of the Project, for the
reasonable costs of design work compleled hy the non-Federal interest before entering into a
written agrecment with the Secretary,

WHEREAS, the Government and County have the full authority and capability to
perforn as hereinafter set forth and inlend Lo cooperate in cost-sharing and financing of the
design and construction of the Project in accordance wilh the terms of this Agrcement; and

WHEREAS, the County and the City of Albuquerque have entered inte an agreement, dated
May 26, 2000 wherein it is recognized thal the Cily of Albuquenque agrees to perform the
operation, maintenance, repair, replacement, and rehabililation of the Projeet on behalf of the
County and &t no cost to the Governinent,

NOW, THEREFORE, ihe Government and the County agree as foliows:

ARTICLET - DEFINITIONS AND GENERAL PROVISTONS

For purposcs of this Agreement:

A. The termy "Project” shall mean Ihe construction of a vacunm pump station that will
gongist of pumps and storag tanks that will be housed in a 25 x 40 (eel masonry building. The
station will have four 430-CFM vacuum pumps; two ceatrifugal sewage pumps; two 1500-gatlon
stecl collection tanks, and other valves, piping, efecirical insirumentation, cte., Tor the operation
of the unil. The vacuum station will sit on a onc-guauter acre easement Lhat is platled to the City
of Albugucrque Public Works Department. The Pajarite Vacuum Pump Station will provide
vacuum sewer service Lo approximately 770 residents in the southwesl valley of Bernalillo
County. T'he project boundaries are the Los Padillas Drain on the cast, Pajarito [toad on the
south, Valley Gardens Subdivision on the north and Coors Ranch/South Hills Subdivisions on
the west. The station will be located al the conter of the described ares, on Don Felipe Road just
east of the 1sleta Drain, to provide sewer service [or the projeet arca. The station is designed to
pump sewage via a force main along the Isleta Drain (o a collecior line on Lakcview Road all as
generally described in the Scope of Work, Scptember 18, 2001,

B. The term "total pioject costs” shall mean @1l costs incurred by the County and the
Goverament in accordance with the terms of this Agreement directly relaled to projeet design and
construction of the Project. Subject 1o the provisions of this Agreenent, the ierm shall include,
but is not nceessarily limited to: the costs of project design and construction work; costs of
participation in the Project Coordination Temn in accordunce with Article V of this Agreement;
costs of contract dispute seullements or awards; the value of lands, eusements, rights-of-way,
relocations, suitable borrow and dredged or excavated material disposal areas, and permit costs,
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not to exceed 25 percent of total project costs, as delermined in accordance with Atticle TV af
this Agreement; and costs of audit in accordance with Armicle X of this Agreement. The term
does not include any costs of sctivities perfonned under any other agreement for the Project; any
costs for operation, maintcnance, repair, replacement, or rehabilitation; any costs duc to
bettcrments; any costs of dispute resolution under Articte VI of this Agreemcnt; or the County’s
cosly of negotiating this Agreement,

C. The term “project design work” shall mean the work performed by, or on behalf of, the
County for design directly related to the Project, including but not neccssarily limi ted to, the
reasonable costs of design work incurred prior o the effective date of Lhis Agrecment nol (o
exceed 6 percent of Lhe total construction costs of the Project and which have not becn included
in costs under any other agreement for the Project. The term includes, bui is not necessarily
limited Lo, concept design; report wriling; detailed design; preparation of plans and
specifications; design analysis; quantity/cost eslimates; obtaining required local, state and
Federal permits; performance and documentation of environmental investigations; performance
and documentation of hazardous substances investigations in accomunce with Article XV.A. of
this Agrecment; performance of historical preservation investigations in accordance with Article
X VI of this Agreement; engineering and design during construction; and other design services
and in-kind design work,

D. The term “project design and construction work™ shall mean the work performed by
the County and the Government for design and construction directly related to the Project
incurred subsequent to the effective date of this Agreement. The tenm includes, but is nol
necessarily limited to, project design work as defined in puragruph C. of this Article; actual
comstruction, including settlement of or paying awards for contract disputcs; supervision and
administration; and other construction scrvices and in-kind construction work,

E, The term “total constraction costs of the Project”, when used Lo determine the
limitation on costs of design incurred prior to the effective date of this Agreement to be included
in total project costs under this Agrecment, shall mean the actual construction contract costs to

consluct the Project.

F. The term “financial obligations for design and construction” shall mean a financial
obligation of the Government, other than an obligation pertaining to the provision of lands,
eusements, rights-of-way, relocations, and borrow and dredged or excavated material disposal
areas, thal resulis or would result in a cost that is or would be included in total project costs.

G. The lerm “non-Federal proportionate share” shall mean the ratio of the County’s total
cash contribution required in accordance with Article ILD.2. of this Agreement (o Lotal financial

ehligations for design and construction, as projected by the Government.

H. The term “peried of design and construction™ shall mean the time petiod from
cxccution of this Agreement to the dute that the U.S Aumy Engineer for the Albuquerque District
(hereinafter the “Distrct Cngineer”) notifies the County in writing of the Government’s
determination that construction of the Projeet is complele.
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1. The icrm "highway" shull meun any public highway, roadway, street, or way, including
any bridge thereof.

J. The lerm "relocation” shull mean providing a functionally equivalent facility o the
owner of an existing utility, ccmetery, highway or other public facility, or railroad (including any
bridge thereio) when such action is athorzed in accordance with applicable Jegal principles of
just compensation. Providing & functionally equivatent faciiity may tuke the form of alteralion,
lowering, raising, or Ieplacement and utiendant removal of the atfected facility or part thereof.

K. The term "fiscal year" shall meun one liscal year of the Goverunetit. The
Government fiscal year hegins on October 1 and ends on September 30.

L. The term “functional portion of the Project” shall mean a portion of the Project that is
suitable for tender to the Counly to uperale and maintain in advance of completion of the entire
Project. For a porlion of the Project to e suitable for tender, the District Enginecr must notify
the Counly in wriling of the Government’s determination that the portion of the Project is
complete and can fanction independently and for a uscful purpose, although the balance of the
Projeut is not complete,

M. The term "betterment” shail mean 4 change in the design and construction of an
element of the Project resulting from the application of standards that the Governiment
determines exceed those that the Govermnment would otherwise apply for accomplishing the
design and construction of that element.

N. The term “Federal program funds” shull mean funds or prants provided directly 10 the
Counly by a Ff:du_ral-xagcnc}t;-mhcr than the Department of the Army, and any__nu_n—Fadc:rui
matching share required therefor, ~

ARTICLE TI - OBLIGATIONS OF THE GOVERNMENT AND THE COUNTY

A. The Government, subject to receiving (unds appropriated by the Congress of the
United States (hercinafter, the "Congress') and using those tonds and funds provided by the
County, shall expeditiously design and construct the Pruject, applying those prucedures usualily
applied to Federal projects, pursuant to Federa] iaws, regulations, and policies.

{ The Government shall afford the County the opporiuRity to Feview and
comment on the solicitations for all contracts, including relevant plans and specifications, prior
10 the Government’s issuance of such solicitations. The Guverament shall not issue the
solicitation for the first design or construction coniract uatil the County has confirmed in wriling
its willingness to procsed with the Project. To the extent possible, the Government shail alford
the County the opporlunily 0 review and comment on all contract moditications, including
change orders, prior ta the issuance to the contractor of 4 Notice to Procecd. In any instance
where providing the County with notification of a contract modification or change ovder is not

possible priar 1o issuance of the Notice to Proceed, the Government shull provide such
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notification in writing at the ealiest date possible. To the extent possible, the Government also
shall afford the County the opportunity 1o revicw and comment on all contract claims priar to
resulution thercof. The Government shall consider in guod faith the comments of lhe County,
but the contents of solicitations, award of contracts, excculion of contract modifications, issuance
of change orders, resolution of contract claims, and performance of all work on the Project
{whether the work is performed under contract ot by Government personnel), shall be exclusively
within the control of the Government.

3, “Throughout the period ol design andl construction, the District Engincer ghall
furnish the County with & copy of the Government’s Written Notice of Acceptance of Completed
Wark for each conlract for the Praject,

3. Notwithstanding paragraph A.1. of this Article, it, upon the award of any
contract for design or construction of the Project, cumulative financial obligations for design and
consiruction would exceed $1,720,000, the Government shull defer award of that contract and all
subsequent contracts for design of construction of the Project until such time as the Government
and the County agree 1o proceed with further contract awards for the Project, but in no event shall
the award of contracts be deferred for more than three years, Notwithstanding this general
provision for deferral of contract awards, the Government, after consultation with the Couonly,
may award a contract or contracts after the Assistunt Secretary of the Ammy (Civil Works) mukes
4 writlen determination that the award of such contract or coniracts must proceed in order Lo
comply with law or to protect life or property from imminent ynd substantial harm.

4. As of the effective date of this Agreement, $3,000,000 of Federal funds have
been appropriated for the Section 593 Program, of which 31 290,000 appropriated for the Section
593 Program is currently projected to be available [or the Project. The Government makes 0o
commitment to seek additional Tederal funds for the Scction 593 Prograin, Notwithstanding any
other provision of this Agreenent, ihe Government's {inancial participation in the Project, when
added to the costs incurred by the Government for other projects of the Section 593 Program,
shall not exceed the total amount of Federal funds that have been appropriated and hereafter may
be appropriated for the Section 593 Program. In the event that the Federal share of a forthcoming
finuncial obligation for total project cosis would be limited by this paragraph, the partigs shail
proceed in accordance with Article XTV.B. of this Agreemenl.

B. The County may request the Govemnment to accomplish betlerments. Such requesis
shall be jn writing and shall describe the betterments requested to bo accomplished, If the
Government in its sole discretion elects t0 acvomplish the requested betterments or any porticn
thereof, it shall so notify the County in a wiiting that scts forth any applicable leTms and
conditions, which must be consistent with this Agrecment. In the event of conflict between such
a writing and this Agreement, this Agreement shail control. "The County shall be soicly
responsible for 4l costs due to the requested betterments and shall pay all such costs in
accordance with Article VLC. of this Agrcement,

C. When the District Enginect determines that the entire Project is complele or that a
portion of the Project hus become 2 funclional portion of the Project, the District Engineer shall
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so notify the County jn wniting and furnish the County wilh an Operalion, Maintenance, Repair,
Replacement, and Rehabilitation Manual (hereimafter the "OMRR&R Manual™) and with copies
of all of the Government's Written Notices of Acceptunce of Completed Work for all conlracts
for the Project or the | unctional portion of the Project that have not been provided previously.
Upon such noti fication, the County shall operate, imaintain, repair, replace, and rehabilitate the
entire Project of the {unctional porion of the Project in accordunce with Article VITLof this
Agneement.

D. The County shali contribute 23 percent of total project costs in accordance with the
provisions of Lhis paragraph.

1. Tn accordance with Article LI of this Agrcement, the County shall provide all
lands, eusciments, rights-of-way, and suitable bormow and dredged or excavated material disposal
areas [hat the Government determines the County must provide for the construction, operation,
and nuintenance of the Project, and shall perform or ensure performance of ail relocations that
the Covemment determines be necessary for the construction, aperation, and maintenance of
the Project.

2. Tf the Government projects that the value of the Counly’s contributions under
paragraphs D.1. and G. of this Article and Articles ¥V, X, XV. A, KYTILA, and XVILC. of this
Agreement will be less than 25 percent of total project COsiS, the County shall provide an

dditional cash contribution, in accordance with Arlicle VIB. of this Aygreement, in the amount
necessary ta muke the County’s total contribution equal to 25 percent of total project costs.

1. If the Government delcrmines thal the value of the County’s contributions
provided under paragraphs D. L. and G. of this Ariicle and Asticles Vv, X, XV.A, XVILA, and
XVII.C. of this Agreement have excedded 25 percent of tolal project costs, the Government shall
reimburse the County for any such value in excess of 23 porcent of total project costs subject,
however, to the availability of funds and to the limitation on credit for laids, easements, rights-
of-way, and relocations, which may not excecd 23 percent of totul project Cosis,

E. The County may request the Government to provide lands, egscments, nghts-of-way,
and suitable borrow snd dredged or excavated material disposal areas or perform relocations of
hehalf of the County. Such reguests shail be in writing and shall describe Lhe serviGes requested
to be performed. I in its «ole discretion the Government elccts 1O perform the requested services
or any portion thereof, it shali so notify the County in a writing that scts forth any applicabic
terms and conditions, which must be consistent with this Agreement. In the event of conflict
hetween such a writing and this Agreement, this Agreement ahall control. The County shull be
solely respensible for all costs of the requested services and shall pay ull such costs In accordance
with Article VLC. of this Agreement. Notwithslanding the provision of 1ands, easements, rights-
of-way, and suitabic borrow and dredged or excavated material disposul areas or performance of
relocatioms by the Government, the County shall be responsible, as between the Government amd
th= Clounty, for the costs of cleanup and response in accordance with Articlc XV.C. of this

Agrecment.




F. The Government shall perform a tinal accounting in accordunce with Article VLD, of
this Agreement to determine the contributions provided by the County in accondance with
paragraphs B., D., and E. of this Anticle and Articles ¥, X, and X V. A, of this Agreement and to
determine whether the County has met its ohligations under paragraphs B., D., and E. of (his
Marticle.

G. Cpon request by the County, the Government shall include in total project costs those
reasonable costs incurred by, o on behalf of, the County for project design work that was
compleled by, or on behalf of, the County prior (o the cffective date of (his Agrecment, not to
exceed 6 percent of the total construction costs of the Project, and which have not been included
in costs under any other agreement for the Project. Such costs shall be linited 1o the reasonable,
allowabls, allocable actual cost of project design work as determined by the District Engineer.
Where the County’s cost for completed project design work s expressed as fixed costs plus a
percentage of construction costs, the County shall renegotiate such costs with its Architect-
Engineer bused on actual costs. On the effcctive date of this Agreement, the wmount of costs for
project design work completed prior to the offective date of this Agreement to be included in
total project costs is esti mated to be $.100,000. This amount is an astimate subject to adjustment
by the Government in ils sole discretion. The County in a timely manner shall provide the
Government with such documents as arc sufficient Lo enable the Governiment 10 determine the
amount of costs to be included in totai praject costs for this project design work, '

. The amount of credit for which the County may be eligible pursuant to this Agreement
is not subject to intercst charges, nof is it subject 1o adjustment 1o reflect changes in price levels
hetween the time that the Costs Were ipeured and the time that the credit is afforded.

1. During the period of design and construction, the Government shall develop and
coordinate as required, the Environmental Assessment and either an Environmental Tmpaci
Statement or a Finding of No Significant Impact neeessary to inform the public regarding the
environmental impacts of the Project in accordance with the National Environmenta! Policy Act
ol 1969 (hercinatter “"NEPA”). Compliunce with NEPA is a prerequisite to undertaking
construction of the Project. Any costs incurred by the Govenunent relating to compliance with
this puragraph shall be imcluded in total project costs and shared in accordance with the
provisions of this Aggreemont.

T. The County shali establish such legal and institutional structures as are necessary (e
ensure the effective iong-term operation of the Project.

K. The County and the Govemmenl, in consbitation with appropriate Federal and Slate
officials, shall develop a lacilities or TCSOWLE protection and devclopment platl, including
appropriate chgineering plans and specilications.

L. No construction shall be undertuken unii! all applicable covironmental laws und
regulations have been complied with, including, but pot Limited to NEPA und Scciion 4401 of the
Federal Waler Poliution Control Act (33 U.5.C, 1341},




M. The County shall not use Federul program funds to mect the County’s share of total
project costs under this Agreement unless the Federal agency providing the Federal programm
funds verifics in woiting that the expenditure of such funds is cxpressly authorized by statute.

ARTICLE TIL - LANDS, RELOCATIONS, DISPOSAL AREAS, AN
PUBLIC LAW 91-646 COMPLIANCE

A. The Government, after consultation with the County, shall determine the {lunds,
casements, and rights-of-way required for the construciion, operation, and i nleNance of the
Project, inclading those required for relocations, borrow materials, and diedged or excavaled
material disposal. The Government in u timely manner shall provide the County with general
written descriptions, inchiding maps 45 appropriate, of the lands, casemcnts, and nights-of-way
thai the (overnment determines the County must provide, in detail sufficient to cnuble the
County to falfili its obligations under this paragruph, and shall provide the County with 4 written
notice to proceed with acquisition of such Jands, casements, and rights-of-way. Priorto the end
of the period of design and construction, the County shall acquire oI} lands, easements, and
rights-of-way set forth in such descriptions. Furthermore, prior to issuance of the solicitation for
cach construction contract, the County shall provide the Govemment with authorizalion for enbry
w all lunds, casements, and rights-of-way the Government determines the County must provide
¢or that contract, For so long as the Project remains authorized, the Counly shall ensute that
lands, casements, and rights-of-way that the Government determines to be required for the
operation and maintenance of the Project and that were provided by the County are retained in
public ownesship for uses compatible with the anthorized purposes of (he Project.

B. The Govemment, after constiltation with the County, shall delermitie (he
improvements reguited 6n 1ands, enscments, and rights-of-way to enablc the proper disposal of
dredged or excavated matcria! associaicd with the construction, operation, and maintenance of
the Projeut. Such improvemenis may include, buf are nol necessurily limited (o, retaining dikes,
wasteweirs, bulkheuds, embankments, MONELONng feutures, stilling basins, and de-walering
pumps and pipes. The CGovernment in a timely manner shall provide the County wilh genersl
written descriptions of such improvements in detail sufficient to enable the County ta fulfill its
abligations under this paragraph, and shall provide the County with 1 written notice to procecd
with construction of such improvements. Prior to the cnd of the period of design and
construction, the County shall provide ali improvements set forth in such descriptions.
Burthermore, pricr 1o issuance of the goljcitation for each Government construction contract, the
County shall prepire or ensure the preparation of plans and specifications for all improvements
the Guvernment determnines o be required for the propet disposal of dredged of excavated
muaterial under that contract, siibmit such plans and specificutions to ihe Government for
approval, and provide such improvements in accordance with the approved plans und

specitications.

. The Guvemment, alter consultation with the County, shall determnine the relocations
necossary for construction, operation, and muintenance of the Project, including (hose neccssary
1o enuble the removal of borow aterials and Lhe proper disposal of dredged or excavated
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material. The Government in 4 timely manner ghall provide the County with general writlen
descriplions, including maps as appropriate, of such relocations in detail sufficient 10 enable the
County to fulfill its obligations under this paragraph, and shall provide the County with a written
notice to proceed with sach relocations. Prior to the end of the period of design and construction,
the County shall perform or ensure the performance of all relocations as set forth in such
deseriptions. Furthermiore, prior to issuance of the solicitation for each Governmenkt construction
contract, the Connty shall prepare or ensurc the preparation of plans and specifications for, and
perfoTn or ensuLe the performance of, all relocations the Governmeni determines to be necessary

for that contract.

0, The County in a timely manncr shall provide the Government with such documents a8
are sufficient to enable the Government to determine the value of uny contribution pravided
during the period of design and construction pursuant Lo puragraphs A., B. or C. of this Article.
Upon receipt of such documents the Government, in accordance with Article I of this
Agreemnent and in 4 timely mannet, shull determine the value of such contribution, include such
value in total project costs, and afford credit for such value toward the County’s share of total

project costs.

E. The County shall comply with the applicablc provisions of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970, Pablic Law 91-646, as amended
by Title IV of the Surface Trangportation and Uniform Relocation Assistance Act of 1987 (Public
Law 100-17), and the Uniform Regulations contained in 49 C.ER. Part 24, in acquiring lands,
gasemenis, and rights-of-way required for the construction, operation, and mainienance af the
Project, including those necessary for relocations, horrow materials, and dredged or excavated
material disposal, and shall inform all affected persons of applicuble henefits, policies, and
procedures in connection with suid Act.

ARTICLE [V - CREDIT FOR VALUE OF LANDS, RELOCATIONS, AND DISPOSAL
AREAS

A. To the cxtent that the value 18 included in total project costs pursuant 1o Article LB, of
this Agreement, the County shall receive credit toward its share of total project costs for the
valuc of the lands, easements, and rights-of-way, and smitable borrow and dredged or excavated
material disposal areas that the County must provide for construction, operation, and
mauintenance of the Project pursuant Lo Article I of this Agreement, and for the value of the
relocutions that the County musl perform or for which it must ensure performance pursuadit o
Article IT of this Agrecment. Howevet, the County shall not reccive credit for the valuc of any
lands, easements, nghts-of-way, relocalions, or horow and dredged or excavated material
disposal areas that have becn provided previously as an itern of cooperation for another Federal
project. The County also shall not receive credit for the value of lands, easements, rights-of-way,
relocations, or borrow and dredged or excavated material disposal arcas thut are provided using
Federul program funds unless the Federal agency providing the Federal program funds vetifies in

writing that such credit is expressly suthorized by statute.




B. For the sole purpose of affording credit in accordunce with this Agrecment, the value
of lands, easeinents, and rights-of-way, including those nceessary for rclocations, borrow
matcrials and dredged or cxcavated material disposal, shall be the fair market value of the real
property interests, plus certain incidental cosis of acquiring those intcrests, as determined in
accordence with the provisions of this paragraph.

i Dale of Valnation. The fair market value of lands, easements, or rghts-ol-way
owncd by the County on the effcctive date of this Agreement shall be the fair market valuc of
such real property interesty as of the dute the County provides the Governmeat with authorization
for entry ihereto, The fair market value of lands, casements, or rights-of-way acquired by the
County after the effective date of this Agreement shall be the fair market value of such 1sal
property interests at the time the inlcrests are acquired.

9. (laperal Yaluation Procedure. Except as provided in paragraph B.3. of this
Article, the fair market value of lands, casements, of rights-of-way shall be determined in
accordance with paragraph B.2.4, of this Aticle, unless thereatter a different amount is
determined to represent fair market value in accordance with paragraph B.2.b. of this Arricle.

a. The County shall oblatn, for each real property interest, an appraisal
that is preparcd by a qualitied appraiser who is ucceptable to the County and the Governmeni.
The appraisal must be prepared in accordance with (he applicable rules of just compensation, as
specitied by the Government,  The fair market value shall be the amount st forth in the
County’s appraisal, if such appraisal is approved by the Govemment. In the cvent the
Government does not approve the County’s appraisal, the County may obtain a second appraisal,
and the fair market vatue shal be the amount set forth in the County’s second appraisal, if such
appraisal is approved by the Government. In the event the Government does Not 4pprove the
County’s second appraisal, or the County chooses not (o obtain a second uppraisal, the
Government shal! obtain an appraisal, and the fair market value shall b the amount set forth in
the Government’s appraisal, if such appraisal is approved by the County, In the event the County
does not approve the Government’s appraisal, the Government, afier consultation with the
County, shall consider the Government’s and the County’s appraisals and determine an amount
bused thereon, which shail be deemed to he the fair murket value. '

b, Where the amount paid or proposed to be paid by the County for the
real propery intorest excesds the amount detcrmined pursuant to paragraph B.2.a, of this Article,
the Government, at the request of the County, shall consider all factors relevant to determining
£air market valuc and, in its sole discretion, after consultation with the County, may approve in
writing an amount greater than the amount determined pursuant to paragraph B.2.a. of this
Article. but not to exceed (ho amount actually paid or proposed to be paid. If the Govermment
approves such an amount, the fair macket value shall be the lesscr of the spproved amount of the
amount paid by the County, but no less than the amount determined pursuant to puragraph B.2.a.

of this Article.

3. Fminent Domain Valuation Procedure. For lands, easements, o rights-of-way
acquired by eminent domain proceedings instituted after the effective date of this Agreement, the
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County shall, prior to instituting such procecdings, submit to the Government notification il
writing of ils intent to institute such proceedings and an appraisal of the specific real property
interests to be acquired in such proceedings. The Government shail have 60 days after receipt aof
such a nolice and appraisal withtn whicl Lo reyiew the appraisal, if not previously approved by
the Government in wriling.

a. If the Government previously has approved the appraisal in wiiling, of
if the Government provides written approval of, or takes no action on, the appraisal withiz such
60-day period, the County shuil use (he amount set forth in such appraisal us the estimnate of just
compensation for the purpose of instituting the eminent domain proceeding.

b, If the Government provides writlen disupproval of the uppraisal,
including the reasons for disapproval, within such 60-day period, the Government and the
County shail consult in good faith to promptly resolve the issues or arvas of disugreement that are
identified in the Government’s wrilicn disapproval, If, after such good faith consultation, the
Governinent and the Counly agrec as to an appropriate amount, then the County shall use that
amounl as the cstimate of just compensation for the purpose of instituling the cminent domain
proceeding. L, after such good faith consultation, the Government and the County cannot agree
as to an approprisie amount, then the County may use the amount set forth in its appraisal as the
sstimate of just compensation for the purpose of instituting the eminent domain praceeding.

¢. For lands, casements, or rights-of-way acyuired by eminent domain
proceedings instituted in secordance with sub-paragraph B.3. of this Arti¢le, fair market valuc
chall be cither the amount of the court award for the real property interests taken, 1o the extent the
Government determined such interests are required for the construclion, operation, and
maintenance of the Project, or the amount of any stipulated settlement Ot porion thercof that the
Government approves in wriling.

4. Tncidental and Permil Cosis. For lands, cusements, or rights-of-wuy acquired
by the County within a five-yeur period preceding the effective date of this Agreemenl, Or at any
time uftor the cffective date of this Agreement, the value of the interest shall include the
Jdocumented incidental costs of acguiring the interest, as determined by the Government, subject
to an audit in accordance with Article X.C, of this Agreement to determine reasonubleness,
allocability, and allowability of cosls. Such incidental costs shall include, but not necessanily be
limited to, closing and title costs, appraisal COsLS, SUTVCY costs, witormey’s fees, plat maps, and
mapping costs, as well as the actual amotints expended for payment of any Public Lavw 91-646
relocation ssistance benefits provided in accordance with Amicle IILE. of this Agreement. In
addition, the County shall receive credit tor all seasonable costs incurred by the County, as part
of project design and constriction work, that are associated with obtaining permits necessary for
{he construction, operation, and mwnienance of the Project on publicly owned of controlled land
subject to the 25 percent limitation contained in Article LB, of this Agreement and subject to an
udit in secordance with Acticle X of this Agreement Lo determine reasonableness, allowability,

and ullocabifity of costs.

5. Waivar of Appraisal. Except as vequited by paragraph B.3. of this Article, the
Government may waive the requirement for an appraisal for the purpose of determining the value
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of a real property intercst for inclusion in total project costs and for crediting if it determines that
an appraisal is unnecessary because the valuation problem is uncomplicated and that the
estimated Tair market value of the real property inferest i $5.000.00 or less based upon a review
of wvailable data. In such event, the Government and the County must agree in writing to the
value of such real property interest in un amount not in excess of $5,000.00.

C. After consultation with the County, the Guvernment shall determine the value of
relocations in acvordance with the provisions of Lhis paragraph,

1. For a relocation other than a highway, the valuc shall be only that pertion of _
relocation costs that the Govermment determines is necessary to provide a functionally equivalent
facility, reduced by depreciation, as appiicable, and by the sulvage value of uny removed items.

9. For a relocation of g highway, the value shall be only thut portion of relocation
costs that would be necessary to accomplish the relocation in accordance with the design
standurd that the State of New Mexico would apply ander similur conditions of geography and

waftic load, reduced by the salvage value of any removed items.

3. Relocation costs shall include, but not necessarily be limited to, uctual costs of
performing the relocation; planning, enginecting and design costs; supcrvision and
administration costs; and documented incidental costs agsociated with performance of the
relocation, but shall not include any cosis due to hetterments, us deterinined by the Govermment,
nor any additional cost of usiig new material when suitable used material is available.
Relocation costs shall be subjeet to an audit in accordance with Article X,C. of this Agreement to
determine Teasonubleness, allocability, and allowability of costs,

4. Crediting for relocations performed within the Project boundaries is subject to
satisfuctory compliunce with applicable federal labor laws covering non-Federal construction,
including, but not limited to the Davis-Bacon Act (40 USC 276a et seq), the Contract Work
Hours and Safety Standurds Act (40 USC 327 et seq), and the Copelund Anti-Kickback Act (40
UsC 276¢). Crediting may be withheld, in whole or in parl, as a result of the Mon-Federal
Sponsor’s failure 10 comply with its abligations under these faws,

D. The value of the improvemenis made to lands, casements, and rights-of-way for the
proper disposal of dredged or excavated material shall be the cosls of the improverients, s
delermined by the Government, subjcct 10 an audit in accordance with Article X.C. of this
Agreement to determine reasonubleness, allocability, and allowability of costs. Such coasts shall
include, but not necessarily be limited to, actual costs of providing the improvements; planing,
engineering and design costs; supcrvision and administration coss, and documented incidental
costs associared with providing the improvements, but shall not include any costs due to
betterments, as determined by the Govermnment.
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ARTICLE Y - PROJECT COORDINATION TEAM

A. To provide for consistent and effective communtcation, the Counly and the
Government, not later than 30 days after the effective date of this Agreement, shall appoint
nuned scntor representatives 1o a Projeet Coordination Team. Thereafler, the Project
Coordination Team shall meet regularty until the end of the period of design and construction.
T'he Government’s Project Manager and a counterpart named by the County shall co-chair the
Prajeect Coordination Team.

B. The Government’s Project Manager and the County’s counterpart shall keep Ihe
Project Coordination Team informed of the progress of design and construction and of signiticant
pending issues and actions, and shall seek the views of the Project Coordination Team on matters

(hat the Project Coordination Team generally oversees,

C. Until the end of the period of design and eonstruction, the Project Coordination Team
shall generally oversee the Project, including issucs related to design; completion of all neccssary
NEPA coordination; development of plans and specifications; scheduling; real propery and
relocation requircments; reu] property acquisition; contruct awards and modifications; contract
costs; the application of and compliance with the Davis-Bacon Act, Contract Work Hours and
Sufety Standards Act und the Copeland Anti-Kickback Act for relocations and for the
construction portion of the non-Federal project design and construction work; the Government’s
cost projections; final inspoction of the construction or functional portions of the Project;
preparation of the proposed OMRR&R Manual; anticipated requircments and needed capabilities
for performance of uperation, maintenance, 1epair, replacement, and rehabilitution of the Projoct;
and other related matters. This oversight shall be consistent with a project management plan
developed by the Government afler consultation with the County.

D). The Project Coordination Team may make recommendations that it deems warranted
to the District Engineer on matlers that the Project Coordination Team generally oversees,
including suggestions to avoid potential sources of dispule, The Government in good faith shall
consider the recommendations of the Project Coordination Team, The Govemment, having the
legal authority and responsibility for design and construction of the Project, has the discretion o
accept, reject, or modify the Project Coordination Teumn's recommendations.

E. The costs of paiticipation in the Project Coordination Team shall be included in total
project costs and shared in accordance with the provisions of this Agreement.

ARTICLE VI - METHOD OF FAYMENT

A. The Government shall maintain cumrent records of contributions provided by the
parlies und current projections of total projeet costs and costs due to befterments. By Murch 1
and at least quarlerly thereafter during the period of design und construction, the Government
shall provide the County with a report setting forth all contributions provided Lo date and thz
current projections of total project costs, of Lotal costs due w hetterments, of the components of
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tolul project costs, of cach party’s sharc of total projeet costs, of the County’s total cash
contributions required in accordanee with Articles TLR,, ILD., and ILE. of this Agrecment, of the
non-Federa] proportionate shuare, und of the funds the Government projects to be required mom
the County for the upeoming fiscal year. On the cifective date of this Agreement, total project
‘costs are projocted to be $1,720,000, and the County’s cash contribution required under Aficle
LLD. of this Agreement is projected to be $330,000. Such amounts arc cstimates subject o
adjustment by the Government and arc not to be construed as the tolal financial responsibilities
of the Government and the County.

B. The County shall provide the cash contribution required under Article ILD 2. of this
Agreement in accordance witls the provisions of this paragraph.

1. Not less thun 30 calendar days prior to the scheduled dale for issuance of the
solicitation for the first design contract or commencemen! of design using the Government's own
forces, the Governmenlt shall notify the County in wriling of such scheduled dale and the funds
the Gevermnent determines to be required from the County to meet the non-Federal
proporiionate share of projected financial obligalions for design and construction through the
tirst fiscal year of the perod of design and construzction, including the non-Federal proportionuste
share of financial obligations for design and constrection incurred prior to the commencement of
the period of design and construction. Not later than such schednled date, the County shall sither
provide the Government with the full amount of the required funds by either delivering a check
payable 1o "FAQ, TUSAED, Albuguerque District” to the District Engineer or by venilying to the
sutisfaction of the Government that the County has deposited the required funds in an escrow or
ather account acceplable to the Government, with interest aceruing to the Counly or by
presenting the Government with an irrevocable letter of credit acceptable to the Government for
the required tunds or by providing an Electronic Funds Trans(er in accordance with procedures
cstablished by the Govermiment.

2. Por the second and subseqguent liscal years of the period of design and
construction, the Government shall notify the County in writing, no later than 60 calendar days
prior to the heginning of that fiseal year, of the funds the Government determines to be required
from the County to meet the non-Federal proportionate share of projected financial obligations
for design and construction for that fiscal year. No later than 30 calendar days prior to the
beginning of the fiscal year, the County shall make the full amount of the required funds tor that
fiscal year available to the Government through any of the payment mechanisms specified in
Article ¥1L.B.1. of this Agreement.

3. The Govemment shall draw [rom the [unds provided by the County such sums
4 the Government deems necessary to cover: {a) the non-Federal propomionate share of financiai
obitgations for design and construction incurred prior to the commencement of the period of :
design and construction; and {b) thc non-Federal propartionate share of financial obligations for 5
design and construction as they are incurmed during the period of design and construction.

4, If at any time during the period of design und construct'on the Government
determincs that additional funds will be needed from the County to cover the non-Federat
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propurtionate share of projected financial obligations for design and construction for the current
fiscal year, the Government shali notify the County in writing of the additional funds required,
and provide an explanation of why additienal funds are required, and the County, no later thun 60
calendar days (tom receipt of such notice, shall make the additional required funds available
through any of the payment inechanisms specified in Article VLB, 1, of this Agreemenl.

C. In advance of the Governmenl incuming any financial obligation associated with
additional work under Aticle [L.B. or 1LE. of this Agreament, the County shall provide the
Government with the full amount of the funds required to pay for such addilional work through
any of the payment mechanisms specified in Article VI B.1. of this Agreement. The Government
shall draw from the funds provided by the County such sums as the Government desms necessary
it cover the Government’s financial obligalions for such additional work as they are incurred. In
the event the Government determines that the County must provide additional funds to mect its
cash contribution, the Government shall notify the County in writing of the additional funds
requircd and provide an explanation of why additional funds are required. Within 30 calendar
days thereafter, the County shail provide the Government with the full amount of the additional
required funds through any of the payment mechanisms specified in Acticle VILB.1, of this
Agreemenl,

D, Upon completion of the Project or termination of this Agreement, and upon resolution -
of all relevant claims and appeals, the Government shall conduct a final accounting and furnish
the County with the results of the final accounting. The final accounting shall determine total
project costs, each parly’s contribution provided thereto, and each party’s required share thereof.
The final accounting also shall determine costs due to betterments and the County’s cash
contribution provided pursuant to Article [LB. of this Agrcemeni.

1. In the event the final accounting shows that the total contribution prvided by
the County is less than its required share of tolal project costs plus costs due to any betterments
provided in accordance with Amicle ILB. of this Agreement, the County shall, no later than 90
calendar duys after receipt of writlen notice, make a cash paymeni to the Government of
whatever sum is required to meet the County’s required share of total project costs plus costs due
to any hellerments provided in aceordance with Amicle ILB. of this Agreement by delivering a
check payable to “FAQ, USAED, Albuquerque District” to the District Engineer or providing an
Electronic Funds Transfer in accordance with procedures established by the Government.

2, In the event the final accounting shows that the total contribution provided by
the County exceeds its required share of tolal priject costs plus costs due to any betterments
provided in accordance with Article ILB. of this Agreement, the Government shall, subject to the
availability of funds, refund the excess ww the County no later than 90 calendar days after the final
accounting is complete. In the cvent existing funds are not available to refund the excess to the
Counly, the Government shall seek such appropriations as are necessary to make the refund.




ARTICLE VII - DISPUTE RESCLUTION

As a condition precedent to a party bringing any suil for breach of this Agrecment, that
party must [irst notify the other party in wriling of the nature of the purported breach and seek in
good (aith to resolve the dispule through negotiation. If the partics cannot resolve the dispute
through negotiation, they may agree to a mutually acceptable method of non-hinding alternative
dispute resolution with a gqualified third purly acceptable to both paries. The parlies shall each
pay 50 percent of any costs for the services provided by such a third party as such costs ane
incurrcd, The existence of 3 dispute shall not excuse the parlies from performance pursvant o

this Agreement.

ARTICLE VI - OPERATION, MAINTENANCE, REPAIR, REHABILITATION, AND
REPLACEMENT (OMRR&R)

Upon nolificalion in accordance with Article TLC, of this Agreement and ffor ¢ long as
the Project remains authorized, the County shall operate, maintatn, repair, replace, and
rehabiliiale the entire Project or the functional portion ol the Project, at no cost 1o the
Governiment, in a manner campalible with the Project's authorized piposes and in accordance
with applicabie Fedcral and Statc laws as provided in Amicte X1 of this Agreement and specific
directions prescribed by the Government in the OMRR&R Munual and any subseqguent
amendments thercto. As between the Govemment and the County, the Govemment shall have
no responsibility to opersle, mainlain, repair, rehabililale, or replace the Project or functional
porlicn of the Project.

ARTICLE X - INDEMNIFICATION

The County shall hold and save the Government free from all damages arising from the
design, construction, operation, mainienance, repair, rehabilitation, and replacement of the
Project and any Project-related bettennents, except for dumages due to the fault or negiigenee of
the Govermment or ils contractors.

ARTICLE X - MAINTENANCE OF RECORDS AND AUDIT

A. Not later thun 60 culendar days after the effective date of this Agreement, the
Government and the County shall develop procedures for keeping books, records, documents,
and uther evidence pertuining to costs and expenses incurred pursusant to this Agreement. These
procedures shall ncorporate, and apply as appropriate, the standards for financial management
gystems set forth in the Unilorm Administrative Requirements for Grants and Cooperative .
Agreements to State and Local Governments at 32 C.F.R. Section 33.20. The Govemment and
the Counly shall mainiain such books, records, documents, and other cvidence pemaining Lo
design and construction in accordance with thess procedures snd for & minimuem of three years
after the period of design and constraction and eesolution of all relevant claims adsing therefrom.
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To the extent permitled under applicable Federal laws and regulations, the Government and the
County shall each allow the other to inspect such books, documents, records, and other evidence.

B. Pumuant to 32 C.I' R. Section 33.26, the County is responsible for complying with the
Single Audit Act of 1984, 31 11.8,C. Sections 7501-7507, as implemented by Office of
Management and Budget (OMB) Circular No. A-133 and Departnent of Defense Directive
7600, 10, Upon request of the County and to the extent permitted under applicuble Federal laws
and regulations, the Government shall provide fo the County and independent auditors any
infermation necessary to enable an audit of the County’s activities under this Agreement. The
costs of any non-Federal audits performed in accordance with this paragraph shall be allocated in
accordance with the provisions of OMB Circolars A-B7 and A-133, and such costs as are
allocated 10 the Project shall be included in total project costs and shared in accordance with the

provizions of this Agreement.

C. In accordance with 31 U.8.C. Scction 7503, the Government may conduct andits in
addition to any audit that the County is required to conduct under the Single Audit Act. Any
such Govermnent audits shall be conducted in accordance with Government Auditing Standards
and the cost principles in OMD Circular No. A-87 and other applicable cost principles and
tegulations. The costs of Guvernment audits performed in accordance with this paragraph shall
be included in total project costs and shared in accordance with the provisions of this Agreement,

ARTICLE XI - FEDERAL AND STATE LAWS

Tn the cxereise of their respective rights and obligations under this Agreement, the
County and the Govermment agree 10 comply with all applicable Federal and State laws and
regulations, tncluding, but not limited to, Section 601 of the Civil Rights Act of 1964, Public
Law 88-352 (42 U.S.C. 20004}, and Depanment of Defense Directive 5500.11 issued pursuant
thercto, as well as Army Regulation 600-7, entitled "Nondiscrimination on the Basis of Handicap
in Programs and Activities Assisted or Conducted by the Department of the Army". The Non-
Federal Sponsor is also required to comply with all applicable federal labor standurds
requirements including, but not Hmited to the Davis-Bacon Act (40 USC 276a ct seq), the
Contract Work Hours and Salety Standards Act (40 USC 327 et seq) and the Copefand Anti-
Kickback Act (40 USC 276¢).

ARTTCLE XII - RELATIONSHIP OF PARTIES

A. In the exervise of their respective rights and obligations under this Agreement, the
Covernment and the Counaty each act in an independent capacitly, and neither is to be considered

the officer, agent, or employee of the other.

B. Inthe exercise of its rights and obligations under this Agreement, neither party shail
provide, without the consent of the other party, any contractor with a release that waives or
purpoits to waive any rights such other party may have 10 seck relief or tedress against such
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contractor either pursuant to any cause of action that such other party may huve or for violation
of any las.

ARTICLE XTI - OFFICIALS NOT TO BENEFIT

No member of or delegate to the Congress, nor dny resident commissioner, shall be
admitted to any share or part of this Agreement, or to any benefit that may arise therefrom.

ARTICLE XT¥ - TERMINATION OR SUSPENSION

A, If at any time the County [ails Lo fuifill ils obligations under Article ILB., IL.D., ILE.,
VI, or XVIILC. of this Agreemant, the Assistant Secretury of the Anny (Civit Works) shall
terminate this Agreement or suspend future performance under this Agreement unless he
determines that continuation of work on the Project is in the interest of the United Stales or is
neoessary tn order to satisfy ugreements with any other non-Federal interests in conncction with

the Project.

B. If the Government fails to receive annual appropriatinng in amounts sufficient to meet
Project expenditures for the then-current or upcoming fiscal year, the Government shall so notify
the County in writing, and 60 calendar days thereafter either parly may elect without penaity to
terminate this Agreement or 1o suspend fiture performance under this Agreement. In the evenl
thal ejther parly elects to suspend future performance under this Agrecment pursuant o this
paragraph, such suspension shall remain in effect until such time as the Government receives
sufficient appropriations or untii either the Government or the County elects (o terminate this

Agresment.

C. If after completion of the design phase of the Project both parties mutually agree in
writing not to proceed with the construction phase of the Project, both parties shall conclude their
activitics relating to the Project and proceed to & final accounting in accordance with Article
V1D, of this Agrecment,

D, Inthe event that either party elects to terminate this Agreement pursuant to this
Article or Article XV of this Agreement, both parties shall conclude their activities relating to the
Projcet and proceed to a final sccounting in accordance with Article VLD. of this Agreement.

E. Any termination of this Agreement or suspension of future performance under this
Agreement in accordance with this Article or Article XV of this Agreement shall aot relicve the
partics of liability for any obligation previously incurred. Any delinquent payment owed by the
County shall be charged interest at a wale, to he determined by the Secrctary of the Treasury,
equal to 130 per centum of the average bond equivalent rute of the 13-week Treasury bills
auctioned immediately prior to the date on which such payment became delinguent, or auctioned
immediately prior to the beginning of each additional 3-month period i[ the period of
delinquency exceeds 3 months.
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ARTICLE XV - HAZARDOUS SUBSTANCES

A, After execution of this Agreement and upon direction by the District Engincer, the.
County shail perforny, or cause to be performed, any investigalions for hazardous substuances thal
the Government or the County determines Lo be necessary W identify (he existence and cxtent of
any hazardous substances regulated under the Conprehensive Environmental Respense,
Compensation, and Liability Act (hereinafter "CERCLA"}, 42 U.8.C, Sections 9601-9675, that
may exisl in, on, or under lands, easements, and rights-of-way that the Government determines,
pursuant to Article 1l of this Agreement, to be required for the construction, operation, and
maintenance of (he Project. However, for lands that the Government determincs to be subject to
the navigation servitude, only the Government shall perform such investigations unless the
District Engincer provides the County with prior specific written dircction, in which case the
County shall perform such investigations in accordance with such writlen direction. All actual
costs incurred by the County for such investigations for hazardous substances shall be included in
total project costs and shared in accordance with ihe provisions of this Agrcement, subject to un
audit in accordance with Arlicle X.C, of this Apreement to determine reasonablenass,

altocability, and allowability of costs.

B. Inite event it is discovered Lhrough any investigation for hazardous substances or
other means that hazardous substances regulated under CERCLA exist in, on, or under any iands,
easements, or rights-of-way that the Government determines, pursuant to Austicle I of this
Agreement, to be required [or the construclion, operation, and maintenance of the Project, the
County and the Government shall provide prompt written notice to cach other, and the County
shall not proceed with the acquisition of the real property interests until both partics agree thut

the County should proceed.

C. The Governmenlt and the County shall deterinine whether to initiate construction of
the Project, or, il already in construction, whether to continue with work on the Project, suspend
future performance under this Agreement, or terminate this Agreement [or the convenience of the
Government, in any casc where hazardous substances regulated under CERCLA are found to
exist in, on, or under any lands, easements, or rights-of-way that the Government detennines,
pursuani 1o Article I of this Agreement, 1o be required for the construction, operation, and
maintenance of the Project. Should the Government and the County determine to initiate
construction or continue with consuuction atter considering any liability that may arise under
CERCLA, the County shall be responsible, us hetween the Government and the County, for the
costs of clean-up and response, o include the costs of any studies and invesligations necessary (o
determine un appropriale response to the contaminatiom, Such costs shall not be considersd a
part of total project costs. In the event the County fails to provide any funds necessary to pay for
clean up and response costs or to otherwise discharge the County’s responsibilities under this
paragraph upon direction by the Government, the Government may, in its sole discrction, either
terminate Lthis Agreement for the convenience of the Government, suspend future perfuormance
under thig Agrcement, or contivue wark on the Project.
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. The County and the Governument shall consuolt with each other in accordance with
Article V of this Agreement in an effort to ensure that responsible pariies bear any nccessary
clean up and response costs as defined in CERCLA. Any decision made pursuant lo parugraph
C. of this Article shall not relieve any third party from any liability that may arisc under
CERCLA.

E. As between the Government and the County, the County shall be considered the
opcrator of the Project for purposes of CERCLA liability. To the maximum cxtent practicable,
the County shall operate, matatain, repair, replace, snd rehabilitate the Project in a manmer that
will not cause liubility to arise under CERCLA.

ARTICLE XV1 - NOTICES

A. Any nolice, request, demand, or other communication required or permitted to be
given under this Agrecment shall be deemed 10 have been duly given if in writing and cither
delivered personally or by telegram ot mailed by first-class, registered, or certified mail, as
follows:

If to the County:
County Manager
County of Bernaliilo
2400 Broadwuay, SE
Bemnalillo County, New Mexico §7002

If 16 the Government:
District Engineer
US Army Corps of Engmeers
4101 Jefferson Plaza Northeast
Albuguerque, New Mexico 87109-3435

B. A party may change the address to which such communications are to be directed by
giving written nolice to the other party in the manner provided n Lhis Article.

C. Any nolice, request, demand, or other communicalion made pursuant to thiz Article

shall be deemed to have been received by the addressce at the carlier of such time as it is actually
received or seven culendar days after it is mailed.

ARTICLE XVl - CONFIDENTIALITY

To the extent pennitted by the laws governing exch party, the parties agree (o maintain
the confidentiality of exchanged information when requested to do so by the providing party.
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ARTICLE XVTIT - HISTORIC PRESERVATION

A. The costs of identification, survey and cvaluation of historic properties shall be
ncluded in tatal project costs and shared in accordance with the provisions of this AgreemenL.

B. As specified in Seclion 7(2) of Public Law 93-291 (16 U.5.C. Section 469(a)}, the
costs of mitigation and data recavery sctivities associated with historic preservalion shall be
bore entirely by the Government and shall not be included in total project costs, up Lo the
statutory Jimit of one percent of total project costs for the Project.

(. The Govemment shall not incur costs for miligation and dala recovery that exceed the
statulory one percent limit specified in paragraph B, of this Article unless and uniil the District
Engineer waived that limil in accordance with Section 208(3) of Public Law 96-515 (16 11.5.C,
Section 469¢-2(3)). Any costs of mitigatient and data rccovery that exceed the une percent limit
shall be included in lotal project costs and shared in accordance with the provisions of this
Agreament.

IN WITNESS WHEREOF, the parties herelo bave executed this Agreement, which shall
becutne effective upon the date it is signed by the District Engincer.

DEPARTMENT OF THE ARMY COUNTY OF BERNATILLO
NEW MEXTICO
BY: ?- ‘7 VAN BY: ] e
BAYMOND G. . N R. VIGIL
Lieuenant Calonel EN Bemaliflo County Manager

U.S5. Army Corps of Engincers
District Engincer

DATE: iffgr/ﬂl DATE: it} 5]oi
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CERTIFICATE OF AUTHORITY

1, Tito Chavez, do hereby certify that L am the principal legal officer of the County of
Bernalillo, New Mexico, that the County of Bemalillo, New Mexico is a legally constituted
public hody with full authority and legal capubility to perform the terms of the Agreement
between the Department of the Army and the County of Bemalillo, New Mexico in connection
with the Pajarito Sanitary Sewer Vacuum Pump Stution Project and to pay damages in
accordance with the terms of this Apreement, if necessary, in the event of the failure w perform,
as required by Section 221 of Public Law 91-611 (42 U.5.C, Section 1962d-5b), and that the
persons who have executed this Agreement on behulf of the County of Bemalillo, New Mexico
have acted within their statutory authority.

N WI’I‘N’ESS WHERLEOF, I have mude and executed this centificalion this
¢ day of __ggeen dre 2001

/~  TITO CHA.V%
Bernalille County ey
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CERTIFICATION REGARDING LOBBYING
The undersipned certifies, 1o the best of his or her knowiedge and beliel that:

{1} No Federal appropriated funds have been paid or will be paid, by or on behall of (he
undersigned, to any person for influencing or altempling o influence un olTicer or employee of
any agency, & Mcmber of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federai loan, the entering into of any cooperative agreement,
and the eztenston, continuation, renewal, amendment, or modification of any Federal contract,
grant, loan, or cooperative agresment,

{2} Tf any funds other than Federal appropriated funds have been paid or will be paid 1o
any person for influencing or atlempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an cmployee of a Member of
Cungress in connection will this Pederal conbract, grani, loan, or cooperalive agreement, the
undersigned shall complete and subimit Standard Form-LILL, "Disclosure Form to Report
Lobbying,” in accordunce wilh its msiructions.

{(3) The undersigned shail require that the language of this certification be included in the
award doeyments for all subawards at ail tiers (including subcontracts, subgrants, and contracts
under grants, loans, and cooperative agreemcents)} and that all subrecipicnts shall certify and

disclose accordingly,

This certitication is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a prerequisitc
for making or entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any
person who falis to file the myuired certification shall be subject to a eivil penalty of not less than
$ 10,000 and not more than $100,000 for each such lailure,

Bernalillo County Munager

DATE: __ fl{asiey
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