PROJECT COOPLRATION AGREEMENT
BETWELEN
THE DEPARTMENT OF THE ARMY
AND
THE VILLAGE OF BOSQUE FARMS, NEW MEXICO
FOR DESTGN AND CONSTRUCTION OF TLHIE
BOSQUE FARMS WASTEWATER TREATMENT FLANT PROIECT
BOSQUE FARMS, NEW MEXICO

TEHUS AGRUEMUEN'T is entered into this FIGHTEETH . day of SEPTEMBIER | 200§ by
and between the Department of the Army (hercinatter the "Goverment"), represenied by Lhe
Principal Deputy Assistunt Secredary of the Army (Civil Works) , and the Village of Bosque
Tarms, New Mexico (hercinatter the "Village"), represented by its Mayor.

WITNESSETIL TTIAT:

WIEREAS, the Secretary of the Army is authorized to piovide design snd construction
assistance for water-related cnvironmental infrastructure snd resource prodection and
development projects in central New Mexico thoreinafter the “Section 393 Program”™) pursuani 1o
Scection 393 of the Water Resources Developmenl Actl of 1999 (Public Law 106-53);

WIIEREAS, Section 593 of the Water Resources Development Act of 1999 (Public Law
L06-53), provides that the Secretary of the Army shall not provide assisiance for any watcr-
reluled envirommental inMasiructure and resource protection and developiment project, or
scparable clement thereof, unless the project is publicly owned,

WITEREAS, the Bosgue Farms Wastewater Treatment Plant Project in Bosque Farms,
New Mexico (hercinafter the “Project”, as defined in Article T A, of this Agreciment) has been
identified as a project of the type anthorized by Section 393 of the Waler Resources
Development Act of 1999 (Public Law 106-33);

WHEREAS, the Government and the Village desire to enter inlo a Project Cooperation
Agreement (hersinafler the “Agreement”) for design and construction of the Project;

WHEREAS, Scction 593 of the Water Resources Develupment Act of 1999 {Public Law
106-53), specifies the cosl-sharing requiremcnts applicable to the Project and provides that total
project costs shull be shared 75 percent Federal and 25 pereent Non-Iederal;

WHEREAS, Section 593 ol the Water Resources Development Act of 1999 (Public Law
106-53), provides that the Secietary of the Army shall not provide assistance in the form of
design and canstruction tér any watcr-related environmental inlrastracture and resource
protection and development projects, or separable clement thereof, until each non-Federil
sponsor has entered into a written agreernent W urnish its required cooperation for the praject or
separable element, .




WHEREAS, pursuant to Section 593 of the Water Reznurces Development Act of 1999
{Public Law [06-533), the Secretary of the Army 18 authorized to provide ussislupce, which may
b in the Form of grants or reimbursements of the Federal share of project costs, to the Village
and 1o afford credit, not to exceed 6 percent of the 1tal conslruction costs of the Project, for the
regasonable costs of design work completed by the non-Federal intergst belore entering inlo a
written agreement with the Sceretary; and .

WHEREAS, the Governmenl and Village have (he full anthority and capability to
perform as hereinafter set forth and intend fo cooperates in cost-shaning and [inancing of the
design and construction of the Project in accordance wilh the terms of this Agreemenl;

NOW, THEREFORE, the Govermmeni and the Yillage agrec as follows:

ARTICLET - DEFINITTONS AND GENERAL PROVISIONS
Lo purposcs of this Aprecment:

A, T'he term "Project" shall memm the desiygn and construction of an anasrobic sclector,
influcnt splitter box, acration basin clarifier and sludge holding tank; design and construction of
new influent piping [rom the exisling stub-ow and aeralion piping from new tanks to the exisling
blower building. Project aiso includes effluent piping from the new lunks 1o the exisling
ullraviolet disinfection structure; odor control piping from the new tanks to the odor control
facility and other miscellaneous piping and connections s required as generally described in the
soope of Work, dated July 27, 2001,

B, The lerm "total project costs” shalf mean all costs incuired by the Village and (he
Governnent in accordance with the terms of this Agreement directly refated to project design and
construction of the Project. Subject to the provisions of this Agreemenl, the term shall include,
but 13 nol necessanly Hmiled to; the costs of project desipn and construction works costs of
participation in the Project Coordination Team in sccondance with Arlicle V of this Agrcement;
costs of contrack dispute scttlements or awards; the valve of lands, sasements, righis-ol-way,
relocalions, suitable borrow und dredged or excavated material disposal arcas, and permit costs,
not to exceed 25 percent of total project costs, as determined in accordance with Article IV of
this Agrcement; and costs of audit in accordance with Article X of this Agreement. The (erm
dues nol include any costs of activities perfortned imder any other agreement for the Project; any
costs for operadion, maintenanee, repair, replacement, or rehabilitation; any costs duc to
betterments, any costs of dispute resolution under Asticle VIT of this Agreement; or the Village's
costs of negotiating this Agreciment.

. The term “project design work”™ shall mean the work performed by, or on behalf of, the
Viitape for design directly related to the Project, including but not necessar]y limiled 1o, the
reasonable cosls of design work incurmed poor to the cffcetive date of this Agreement not to
exceed 6 percent of the total construction costs of the Project and which have not been included
in costs under any other agrecment for the Project. 'The term includes, but is not necessarily
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limiied o, concepl design; reporl wriling; detailed design; prepavation of plans and
specifications; design anakysis; quaniity/cost estimates; obtaining required local, siale and
Federal pormits; performance and documentation of environmental investigalions; performance
and documentation of hazardous subslunces invesiigations in accordance with Adticle XV.A. of
this Agreement; performance of historical preservalion invesligalions in accordance with Article
XV of this Agreement; enginecring and design during construction; und other design services
and in-kind design worl.

12, 'The term “project design and construction work” shall mean the work pertorimed by
the Village and the Government for design and construction directly relaled (o the Project
incurred subscquent ta the effcetive date of this Agreement. ‘The term inciudes, but is not
necessarily Hmited to, projeci design work as defined in paragraph C. of this Ariicle; actual
construction, including settleinent of or paying wwards for contract dispules: supervision and
admimistration: and other constuction scrvices and in-kind construction waork.

E. The term “total construclion ¢osts of Lhe Project”, when used to determine the
limitation on costs of design incurred prior W the effective dale ol this Agreement to be included
in totak project costs under (his Agrecment, shall mean the actual construction contruct costs 10
constract the Project,

F. The lerm “financial obligations for design and constroction”™ shall mean a financtal
obligation of the Government, other than an obligation perlaining to the provision of lands,
casements, rights-of-way, rclocations, and borrow and dredged or excavated muatenial disposal
areds, that results or would result in & cost that is or would he inctuded in total projcct costs.

G. The weon “pon-Federa] proportionale share”™ shall mean the ratio of the Village™s wotal
cash contribution required in accordance with Article ILIX2. of this Agreement io total financial
obligalions lov design and conslruction, as projected by the Government.

H. The term “period of design and construction”™ shall mean ihe tine period Mom
exccution of this Agreement to the dule that the TLS, Army Engincer for the Albuquerque District
{hercinafier the “District Bnginect”) notifies the Village in writing of the Govemnment’s
delerminalion thal construction ol the Project 18 complcte.

1. The term "highway" shall mean any public highway, roadway, street, or way, including
any bridge thereol,

J. The ternm "relocation" shall mean providing a functionally equivalent facility to the
owner of an cxisting utility, cemetery, highway or other public facility, or railroad {(including any
bridge thereto) when such sction ts authorized in accordance with applicable legal principles of
just compensation. Providing a functionally eguivalent facililty may take the form of alteration,
lowering, raising, or roplacement and attendant removal of the alfected Macitity ov part thereof.

K. The term "fiscal year" shall mean one fiscal year of the Government. The
Government fiscal year begins on October | and ends on September 3(.
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T.. The lerm "functional portion of the Project” shall mean » portion of the Projeci that s
suitable for tender to the Village Lo operale and maintain in advance of completion of the entire
Project. For a portion of the Project to be suiluble for tender, the District Engincer must notify
the Village in wriding of the Government's determination that the portion ol the Progect is
complete and can funciion independenily and [or & useful purpose, although the balunee of the
Projeet is not complete.

M, The term "betterment” shall mean & change in the design and construction ol an
element of the Projec( resuliing from the application of standards that the Gavernment
determines exceed those thal the Governmeni would otherwisc apply for accomplishing the
design and construction of that element.

N. The term “Federal progran: funds™ shall mean funds or granls provided diveetly to the
Village by 4 Federal agency, other than the Department of the Army, and any non-Federal
matching shure required themelor,

ARTICLET - OBTIGATIONS OF THE GOVERMMINT AN HIE VILLAGE

A. The Government, subject to receiving funds sppropriated by the Congress of the
United States (hereinufier, the "Congress”} and using those funds and funds provided by the
Village, shall cxpeditionsfy design and construct the Project, applying those procedures usually
applied to Pederal projects, pursuant to Federat laws, regulations, and policies.

1. The Government shall afford the Village the opportunity to review amd
comunent on the solicitations for afl conlracls, meluding relevant pians and specifications, prior
1o the Grovernment's 1ssuance of such solicitations. 'The Government shall nolissue the
solicitation for the first design or construction contract until the Yitlage has confinmed in wiiting
ils willingness to procecd with the Project. 'To the extent possible, the Government shali afford
the Villnge the opporlunily o review and comment on all contract modifications, including
change orders, prior to the issuance 1o the conwraclor of a Nolice (o Procecd. In any instance
where providing the Village with notification of a contract modification ar change order is not
possible prior to Issuunce of the Nodice to Proceed, the Governunent shall provide such
notitication in weiting at the earliest dute possible. To Lhe extent possible, the Government also
shall allord the Village the opporfunity to review and comment on all contracl claims prior to
resolution thereol. The Government shall consider in goed faith the comments of the Village,
but the contents of solicitations, award of conirgels, execulion of contract modifications, issuance
of change orders, resolution of contract claiins, and perfonnance of 4ll work on the Project
(whether the work s performed under contract or by Govermnent personnel), shull be exclusively
within the control of the Guvermment,

2. Throughout the period of design and constiuction, the Disirict Engineer shall
furmish the Village with 4 copy of the Government's Written Notice of Acceplance of Completed
Work for cach contract for the Project. '




3. Notwilhstanding paragraph A. L of this Article, if, upon the award of any
contract for desipn or constructlion of the Project, cumulative financial obligations for design and
conslruction would excecd $900,000, the Governunent shall deler award of that contract and adl
subsequent contracts for design or comstraction of the Project unul such lime as the Goyorament
arel the Village apree to proceed with furlher coniract awards for the Project, but in no event shall
the gward of contracts be deferred for more than three years, Notwithstanding this general
provision for delenra] of contract awards, the Government, afler consullation with the Village,
may award a conlract or contracls after the Assistant Secretary of the Army (Civil Works) makes
a written determination that the award of such conlract or contracts must proceed in order 1o
comply with law or to proteet life or property from imminent and substantial harm,

4. As of the efTective daie of this Agreement, $3,000,000 of Federal funds have
been appropriated for the Section 393 Program, of which $673,000 appropriated for the Section
563 Program is curtently projected to be available for the Project. The Government makes no
commiitment to sesk sdditonal Federal fuads for the Section 593 Progrgm, Notwithstanding any
other provision of this Agresmenl, the Government’s financial participation in the Project, when
alded to the costs incurred by the Govermmnent lor other projects of the Section 393 Program,
shull not exceed (he wolal amount of Federal funds that bave been appropriated and hereafler may
be appropriated for the Section 593 Program, In the event that the Federal share ol a forthcoming
tinancial obiigation for total project costs would be limited by this paragrapli, the patlies shall
progceed in gecordance with Article X1V. 3. of this Agmement,

B. The Village may request the Government (0 aceomplish betterments. Such requests
shall be in wriling and shall describo the botterments requested (o be wecomplished, It the
Government in its sole discretion elects 1o sccomplish the requested betterments or any portion
thereof, it shall su Polily the Village it a writing that sets forth any applicable terms and
canditions, which must be consistent with this Agreement. 1n the event of conflict between such
a wriling and this Agreement, this Agreement shall control. The Village shail be solely
responsible for all costs dus 10 the requested betrerments and shull pay all such costs in
accordance with Amicle VLC. of this Agreement,

C. When the District Engineer determines that the cotire Project is complete or that a
porlion of the Project has become a functional portion of the Project, the District Engineer shull
so notify the Village in writing and lumish the Village with an Operation, Maintenance, Repair,
Replacement, and Rehabilitation Manual (herginaler the "OMRR&R Manual") and wilh copies
ol all of the Government's Written Notices of Acceptance of Completed Wark for all contracts
for the Project or the functional porlion of the Project that have not been provided previously.
Upon such notification, the Village shall vperale, maintain, repair, replace, and rehabililate the
enlite Project or the functional portion of the Project in accordance with Article VI of this
Aygregment.

D. The Viliage shall contribule 23 percenl of iotal project costs in accordance with the
provisions ol (his paragraph.




1, In accordance with Article Il of this Agreement, the Village shall pravide all
lands, eusements, nghls-ul-way, and suitable borrow and dredged or excavaled material disposat
arcas that the Government delemmines Lthe ¥illage must provide for the construction, eperalion,
and muinienance of the Projeet, and shall perfonn or ensure performance of all relocations that
the Government determines {0 be necessary for the construction, operation, and maimignance of
the Project.

2, T the Government projects that the value of the Villages contributions under
paragraphs 2.1, and G, of this Article and Amieles V, X, XV. A, XVILA, and XVITLE, of this
Agrcement will be fess than 23 percent of lolal project costs, the Village shall provide an
additional cash contribution, in accordance with Arlicle YLB. of this Agrcement, in the amount
necessary lo make the Village's total contribution equal to 25 percent ol total project costs.

3. If the Govermment determines Lhat the value of the Village's contributions
provided under paragraphs D. L. and G. of this Arlicle and Arviicles ¥, X, XV A, XVIILA., and
XVILC. of this Agreement have exceeded 25 percent of total project cosls, the Government shall
reimburse the Village (or any such value in cxcess of 25 percent of total project costs subject,
however, to the avallability of funds and 1o the limilalion on credit for lands, easements, rights-
of-wyy, and relocations, which may not exceed 25 percent of Lotal project costs.

E. The Viilage may request the Governmend (o provide lands, cascments, rights-of-way,
and suitable bommow and dredged or cxeavaled nuiterial disposal areas or perform relocations on
behalf of the Village, Such requests shall be in writing and shall describe the services reguestad
lo be performed. If it its solc discretion the Govemmenl elecls Lo perform the requested services
ar any portion thereol, it shall so notify the Village in a writing that sets [orlh any gpplicable
lermis and conditions, which must be consistent wilh this Agreement. In the event of conflict
between such 4 wriling and this Agreement, this Apreement ghall conirol, The Village shall be
solcly responsible for all costs of the requested services and shall pay all such costs in accordance
with Arlicle VIC, of this Agreement. Notwithstanding the provision ol lands, eascments, rights-
of-way, and suitable borrow and dredged or excavated material disposal areas or perivrmance of
refocations by the Government, the Villuge shall be responsible, as between the Government and
the Village, for the custs of cleanup and responsc in accordance with Article XV.C. of {his
Agreoment.

F. 'Fhe Government shall perlform & final accounting in accordance with Article V1D of
this Agreement to determine the contributions provided by the Village in accordance with
paragraphs B, D., and E, of this Amicle and Asticles V, X, snd XV, A_ of this Agreement and to
determine whether the Villuge has mel its oblipations under paragraphs B., T3, and E. of this
Atticle.

3. Upon requesl by the Viltage, the Govermment shall include in iotal projeet costs those
reasonable costs incurmed by, or on behall of, the Village for project design work thal was
completed by, or on behalf of, the Village prior 10 the ellective date of this Agreement, not Lo
exceed & pervent of the total construction costs of the Project, and which have not been included
in costs under any other ggreement for the Project. Such costs shall be limiled 1o the reasonable,
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allowable, aliocable actual cost of project design work as determined by the District Engineer.
Where the Villuge's cost lor completed project design work is expressed as fixed costs plus a
percentage of construction cosls, the Village shall renegotiate such costs with its Archileet-
Engincer hascd on actual costs. On the effective dale of this Agrecement, the amount of cosls for
project design work completed prior to the effective date of this Agreement to be included in
total project costs is estimated o be 5 10000, This amount s an estimale subject o adjustment
by the Government in its gole discretion. The Vilkuge in a imely manner shall provide the
Crovemment with such documents as are sufficient to enuble the Government to detcrmine the
amount of costs 10 be included in total project costs for this project design work.

H. The amount of credit for which the Village may be eligibic pursuant to this Agreement
is not subject to jnterest charges, nor is it subject to adjustment 1o reflect changes in price levels
between the lime thal the costs were incurred and the time that the credit is atforded.

1. During the period of design and construction, the Government shall develop and
coordingle as required, the Environmental Assessmeni and either an Environmentai Impact
Statement or 4 Finding of No Significant Impact necessary to inform the public regarding the
environmental impacts of the Project in gecordance with the National Envirommental Paolicy Act
ol 1969 (hereinafter “NOPA™). Complisnce with NEPA is a prerequisite to undertaking
construction of the Project. Any costs incurred by the Governmeni relating (o compliance with
this paragraph shall be included in lotal projeet costs and shared in accordunce with the
provisions of this Aprcement.

J. The Village shall establish such legat and institutional structures as are necessary to
ensure the elfective long-term operation of the Project.

K. The Village and the Government, in consullalion with appropriate Federal and Stale
aofficials, shall develop a lacililies or resource protection and develupment plan, including
appropriatc cngincering plans and specifications,

L. No construction shail be underiaken uniil all applicable enviromnental luws and
rezulations have heen complicd with, including, but not limited (o NEPA and Scction 401 of the
Tederal Water Pollution Control Acl (33 1L5.C. 1341).

M. The Village shall not use Federal progrant funds 1o meet the Village's share of tatul
project costs under this Agreement unless the Federal agency providing the Federal program
funds verifics in writing that the expenditure of such (unds is cxpressly authorized by stutule.

ARTICLE LI - LANDS, RELOCATIONS, DISPOSAL AREAS, AND
PUBLIC LAW 91-046 COMPLIANCE

A, The Govermmnenl, alier consulation with the Villape, shall determing the lands,
eusements, and rights-of-way required for the conslruction, operation, and maintenance of the
Project, including those required for relocations, borrow malerials, and dredged or excavated
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material disposal. The Governiment in & linely manner shall provide the Village with general
written descriptions, including maps as appropriate, of the lands, easements, und rights-of-way
that the Government deterniines the Village must provide, in detail sufficient to enable the
Village (o [ulfill its ohligations under this paragraph, and shall provide the Village with a written
nolice to proveed with acquivilion of such lands, cascments, and rights-of-way, Prior 1o the end
of the period of design and conslruction, the Yillage shall acquire all lands, easeiments, and
righls-al-way sct forth in such descriptions. Furthermore, prior Lo issuance of the selicitation for
gach construciion contract, the Viltage shall provide the Government with auihorization for cntry
to all fands, easements, and rights-ol-way the Government determines the Village must provide
for that contract. For so long as the Project remains suthotzed, the Village shall ensure that
lands, easements, and vights-of-way that the Government determines (o be required for the
operation and mainienance of the Project and that were provided by the Villuge are relgined in
public ownership for uses compatible wilh the authorized purposes of the Project.

B. The Government, after consultation with the ¥illage, shall determine the
improvements reguired on lands, cascments, and rights-of-way to enable the proper disposal of
dredged or excavated material associaled with the constraction, operation, and maintenance of
the Projecl. Such improvements may include, bul are not necessarily limited to, retaining dikes,
waslewelrs, bulkheads, embankments, monitoring features, stilling basing, and de-watering
pumps and pipes. ‘L'he Governmenl in a limely manner shall provide the Village with general
written descriptions of such improvements in delail sulficienl 1o enable the Village to fulfill its
obligaliony under Lhis paragraph, and shall provide the Village with a writlen notice to proceed
with construction of such improvements, Prior to the cond of the peried of design and
consiruction, the Village shall provide all improvements sel Torih in such descriptions.
Furtherinore, prior 1o issuanee ol the solicitation for each Government construction contract, the
Village shall prepare or ensure the preparation of plans and specifications for all improvements
the Governmeni delermines (o he required for the proper disposal of dredged or excavated
material under that contract, submit such plans and specifications to the Govermment for
approval, gnd provide such improvements in accordance with the approved plans and
specifications.

C. The Guvernment, aller consultation with the Villuge, shall destermine the relocations
neceasary for construction, operation, and muinlenance of the Project, including those necessary
to enuble (he removal of honrow materials and the proper disposal of dredged or cicavated
material. The Govermment in o timely mygnner shall provide the Yillage with general wiitlen
descriplions, including raps as appropriate, of such relocalions in detatl sutficient to enable the
WVillage to fulfill its obligalions under this paragraph, and shall provide ihe ¥illage wilh a written
notice to proceed with such relocations, Priev o the end of the period of design and construction,
the Village shall pertorm or cosure the perfonmance ol alt relocations as set fosth in such
descriptions, Furlthermore, ptior to issuance of the solicitation for sach Government construction
contract, the Village shall prepare or ensure the preparation of plans and specificalions for, and
perform or ensure the performance of, all velocalions the Government detenmines to be necessary
far thal contract.

D. The Villape in a timely manner shall provide the Government with such docyments as
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are suilicient Lo enable the Governmient to deterinine the value ol any contribution provided
during the period of design and construction pursuaat to paragraphs A, B. or C. of this Article.
Lpot receipt of such docuinents the Govemnment, in accordance with Article LV of this
Agreement und in a limely manncr, shall determine the vatue of such contribution, include such
value in total project coses, and afTord credit (or such value toward the Village’s share of tolal
project costs.

E. The Village shull comply with the applicable provisions of the Uniform Relocalion
Assistance and Real Property Acquisitton Policies Aci of 1970, Public Law 91-040, as amended
by Tille IV of the Surface Transportation snd Uniform Relocalion Assistance Act of 1987 (Public
Euw 100-173, and the Uniform Regulations contained in 49 CF.R. Parl 24, in acquiring lands,
casements, and rights-of-way required [or the constroction, operation, and maintenance of the
Project, including those necessary for relocations, bormrow malerials, and dredged or excavated
muterial disposal, and shall inform abl affected persons of applicable benelits, policics, and
pracedures in conneclion with said Act.

ARTICLE TV - CREDIT FOR VALUL OF LANDS, RELOCATIONS, AND DISPOSAL
AREAS

A, Tothe extent that the value is included in tolal project costs pursuant to Amicle LB, of
this Agreement, ihe Village shall receive credit toward its shaue of total project cosis For the
value of the fands, easements, and rights-ol-way, and suitable borrow and dredged or excavaled
malerigl disposal arcas that the Village must provide for construclion, operation, and
maintenance of (he Project pursuant 10 Armicle Il of this Apreement, and for the value of the
relocations that the Village must perform or for which 3t must ensare performance pursuant to
Article IIT of this Agreement, However, the Villape shall not receive credil (or the value of any
lands, cascments, rights-of-way, relocalions, or bomow and dredged or cxcavated malerial
disposal areas that have been provided proviously s an item of cooperaiion for another Federal
project. The Village also shall nol recsive credil Tor the value of lands, easements, rights-ol-way,
relocutions, or bormow and dredged or excavated muterisl disposal areas that arc provided using
Federal program funds unless the Paderal agency providing the Federal program funds veritics in
wriling that such credit is expressly authorized by statule, '

B. IFor the sole purpose of affording credit in accordance with this Agreement, lhe value
of lands, eusemnents, and rights-of-way, including those necessary [or relocations, borrow
materials and dredged or excavated matedal disposal, shalt be the fair markel vatue of the rcal
property interests, plus certain incidental costs of acquiring those interests, as determined in
accordance with the provisions of this paragraph.

1. Date of Vulugtion, The lair market value of lands, essements, or righls-of-way
owned by the Village on the effective date of this Agreement shall be the fair market value of
such real properly inleresis as of the date the Village provides the Government with authorization
for cnbry thereto. The fair market value of lands, cascments, or rights-of-way acguired by the
Village after the effective date of this Agreement shall be the fair market value of such real
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property interests at Lhe time the interests ame acquired,

2. General ¥aluation Procednie, Except as provided in parugraph B3, of this
Article, the fair market value of lands, easements, or fighis-of-way shall be determined in
accordance with paragraph B.2.a. of this Article, unless therealler a ditferent amount is
determined to represent luir markel value in accordance with paragraph B.2.b. of this Ariicle.

a. The Village shall obtain, for each real property inlerest, an appraisal
that is prepured by & qualified appraiscr who is aceeptable to the Village and the Government.
The appraisal niust be prepared in accordance with the applicable mics of just compensation,
specificd by the Government.  The fair market value shall be the amount sct forth in the
Yillage’s uppraisal, il such appraisal is approved by the Govemment. Tn lhe event the
Government does not approve Lhe Village's appraisal, the Village may obtain a second appraisal,
and the fair market value shall be the wmount set [orth in the Village’s sceond appraisal, if such
appraisal is approved by the Government. [n the event the Government does not approve Lhe
Village’s second appraisal, or the Village chooses not to obtain a second appraisal, the
Government shall obtwin gn apprajsal, and the tair market value shall be the smount set larth in
the Covernment’s appraisal, if such appraisal is approved by the Village. In the event the Villuge
does noi spprove the Government’s appraisal, the Governmenl, aller consultation with the
Village, shali consider the Government’s and the Village's uppraisals and delermine an amonnt
bascd thereon, which shall be desmed 10 he the Fair markct value.

h. Where the amotnt paid or proposed to be paid by the Village for the
real property interest exceeds the smount delermined pursnant to paragraph B.2.a. of this Arlicle,
the Governmend, at the request of the Village, shall consider all factons relevant to determining
fair market value and, in ils sole discretton, after consultation with the Village, may approve in
wriling an amount greater than the amount determined pursuani 1o paragraph B.2.a. of this
Article, but not (o exceed Lhe amount actuaily paid or proposed to be paid. Tl the Government
approves such an amount, the fair market vatue shall be the lesser of the approved amount or the
amount paid by the Village, but no less than the amount determined pursuani to paragraph 13.2.a.
of this Article.

3. Eminent Txomain Valnation Procedure. For lands, easements, or rights-of-way
acquired hy ecminent domain proceedings inslituled afler the effective date of this Agreement, the
Villape shail, prior W institating such procecdings, submit to the Government notification in
writing of its infent to institule such proceedings and an appraisat of the specific real property
interests o be acquired in such proccedings. ‘Uhe Government shall have 60 days after receipt of
such a notice and uppraisal wilhin which to review the appraisal, if not peviously approved by
ithe Government in writing,

a, Il the Government previously has approved the appraisal in wrniting, or
it the Government provides wrillen approval of, or takes no action on, the appraisul within such
60-day period, the Village shall use the amount sel fovih in such appraisal as the estimate of just
compensulion (or the purpose of instituting the enunent domain proceeding.
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b, Ti' the Government provides written disupproval of the appraisal,
including the reasons for disapproval, within such 60-day period, the Govermmenl and the
Village shall consult in good faith to proinptly resolve he issues or arcas of disagreement thal are
identified in the Govemment’s wrillen disapproval. If, after such good fuith consultation, the
Government and the Village agree as to an appropriale amount, then the Village shall use that
amount as the estimate of just compensation for the purpose of instiluting the cminent doimain
proceeding. I, after such good Taith consultation, the Government and the Village cannot agree
a5 [0 an appropriate amount, then the Village may use the amount sct forth in its appraisal as the
estimate of just compensation for the purpose of instituling the eminent domain proceeding.

¢. For lands, easements, or rights-of-way acquired by eminenl domain
proceedings instituted in accordance with sub-puragraph B.3. of this Article, fair murket vatue
shall be either the amount of the court award for the real properly interests taken, to the extent the
Government determined such inlerests arc reguired for the construction, operation, and
maintenatce of the Project, or the amaount of any stipulated settiement or portion Lthercof that the
Guvernment approves in wiiling.

4. Incidenta] and Permit Cosrs. For lands, easements, or rights-of-way acquired
by the Village within a five-year period preceding the cffeetive date of this Agreement, or at any
{ime sfter lhe elfective date of this Agreement, the value of Lhe interest shall include the
documented incidentsl costs of acquiving the interest, us detsmined by the Government, subject
in an audit in accordance wilh Arlicle X.C, of this Agrecment to determine reasonablencss,
allocability, and allowability of costs. Such incidental cosis shall include, but not necessynly be
limited to, closing und Llille costs, appraisal costs, survey costs, sllomey’s fees, plat maps, und
mapping costs, as well as the actual amounts expended for payment of any Public Taw 91-646
relocation assisiance hencfits provided in accordance with Article ITLE. of this Agreement. Tn
addition, the Village shall receive credit for all rcasonable costs incurred by the Villape, a8 part
of project design and construction work, thal are assncialed with obtaining permits necessary for
the construction, operalion, and maintcnance of the Project on publicly owned or controlled [and
subject Lo the 25 percent Limitation contained in Article 1B, of this Apreement und subject to an
audit in accordsnes with Article X of this Agreement (o detesmine reasonableness, allowabilily,
and allocability of costs.

S, Waiver of Appeaizsal. Excepl as required by paragraph B.3. of this Arlicle, the
Government may waive the requitement for an appraisal for the purpose of determining the value
ol a real property interest for inclusion in tolal project costs and for crediting il il delermines that
an appraisal is unnecessary becausc the valuation problem is uncomplicated and that the
cstimated fair market value of the real property interest is $5,000.00 or less bascd upon a review
ol available data. In such event, the Government and the Village must agree in writing (6 the
value of such real property interest in an smount not in sxcess of $3,000.00.

C. After consultation with the Viltage, the Government shall detenmine the value of
relocutions in accordance with the provisions of this puragraph,
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1. Tor a relocation other than a highway, the valoce shall be only that porlion of
relocation costs that the Govemment determines is necessary W provide a functionally equivalent
facility, reduced by depreciation, us applicable, and by the salvage vulue of any removed items.

2. For a relocation of a highway, the value shall be only that portion of relocation
cosis (hat would be necessary to accomplish the relocation in accordance with the design
standard that the State of New Mexico would apply under similar eonditions of geography and
traftic foad, reduced by the sulvage value of any removed items.

3. Relocation costs shail include, but not necessartly be limited to, actusl costs of
performing the refocalion; planning, cngincering and design cosls) supervision and
administration costs; and documenied incidental costs associated with performuance of the
relocation, but shall not include any costs due 1o belterments, as determined by the Government,
nor any additional cost of using new material when suitable used material is available.
Relocation costs shall be subject to an audit in accordance with Article X.C. of this Apreement (o
determine reasonableness, allocability, and allowability of costs.

4. Crediting tor rclocations perfonmed within the Project boundaries is subject Lo
satisfactory compliance with apphicablc foderal labor laws covering non-Federal constraction,
including, but not Linited to the Davis-Bacon Act (40 USC 270a et seq}, the Comiract Work
Hours and Safety Standards Act (40 USC 327 el seyq), and the Copeland Anti-Kickback Act (40
LISC 276¢). Crediting may be withheld, in whole or in part, as u result of the Non-Federal
Sponsor’s failure to comply wilh ils obligations under these laws.

D. The value of the improvements made to lunds, sasements, and vights-of-way for the
propet disposal of dredged or excavaled material shall be the costs of the improvements, as
determined by the Government, subject to sm audil in accordance with Article X.C. of this
Agrecment to determine reasonubleness, allocability, and allowability of costs. Such costs shall
include, bul not necessarily be fimited to, actual cosls of providing the improveinents; planing,
crpinecring and design cosls; supervision and administration costs; and documented incidental
costs associated with providing the bmprovements, but shall not include any costs due o
betterments, as determined by the Government.

ARTICLE ¥V - PROIECT COORDINATION TEAM

A. To provide lor consistent and cffcctive communication, the Yillage and the
Government, not later than 30 days alter the elfective date of this Agresinenl, shall appoint
named semior representatives to a Project Coordinalion Team, Thereafter, the Project
Coordination Team shall meet regularly until the end of the period of design and construction.
The Governiment's Project Manager and a counterpart named by the Viflage shalt co-chair the
Project Coordination Team.

B. The Govermnenl's Project Manager and the Village's counlerpart shall keep the
Project Coordination Team informed of the progress of design and construction and of significant
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pending issues and actions, and shall seek the views of the Fruject Coordination Team on matters
that the Project Coordination Team generally oversces.

C. Unlil the end of the petiod of design and consteuction, the Project Coordination Team
shall penerally overses the Project, including issues related to design; complelion of all necessary
NEPA coordination, development of plans and specifications; scheduling; real property and
relocation reguirements; teal property acquisition; contract awmrds and modiicalions; contract
costs; the application of and complisnce with the Davis-Bacon Act, Contract Work Hours and
Salety Slandards Act and the Copeland Anti-Kickback Act for relocations and for the
construction portion ol e non-Federal project desipn and construction work; Lhe Government’s
cost projections; final inspection of the consiruction or functional portions of the Project;
preparation of the proposed OMRRE&R Meunual; anlicipated requircments and needed capabilities
for performance of aperation, matntcnance, repair, replacement, snd rehabilitation of the Project;
and other related matiems. This oversight shall be consistent with a project munagement plan
developed by the Governiment after consullalion with the Village.

T3, The Project Coordination Team may make recommendations that it deems watranted
to the District Engineer on matiers that the Projeet Coordination Feam generally oversees,
including sugpestions to avoid potential sources of dispute. The Government in good (aith shall
consider the recommendations of the Project Coordination Team. The Governnient, having the
legal authority and vesponsibility for desipn and construction of ihe Project, has the discretion o
accept, reject, or modify the Project Coordination Team's recoimnendations,

E. The costs of participation in the Project Coordination Team shall be ineluded in totul
project costs and shared in sccordance with the provisions of this Agreement.

ARTICLE ¥T- METHOD OFF PAYMENT

A. The Government shall mainlain current records of contributions provided by the
parlies and current projections of total project costs and costs due Lo betterments, By March 1
and at least quarter]ly theresller during the period of design and construction, the Governtent
shall provide the Village with a report selting forth all conlributions provided to date and the
current projections of wotal projoct costs, of total costs due to betlermenis, of the components of
total project costs, of each paity’s share of iotal project costs, of the Village'’s total cash
contribulions reguired in accordance with Articles ILB., TLD., and TLE. of this Agreement, of the
non-Tederal propertionate share, and of the lunds the Governnlent projects o be required from
the Village for the upcoming fiscal year. Oun the effective daic of this Agreement, total project
costs wre projecied Lo be $900,000, and the Villages cash conlribulivn required under Amicle
I1.D. of this Apreement is projected to be $213,250. Such amounts we estimates subject to
adjustment by the Government and are not to be construed as the total financial responsibilities
of the Govermment and ihe Village.

B. The Village shall provide the cash contribution reguired under Article 12,2, of this
Agreement in gecordance with the provisions of this paragraph,
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1. Mot less than 30 calendar days prior to the scheduled date for issuance of the
solicitation for the st design contract or comniencement of design using the Government’s own
forces, the Governiment shall nolify the Village in writing of such scheduled date and the funds
the Government determines to be required from the Village to meet the nen-Federal
propartionate share of projected financial obligations for design and comstruction through the
lirst fiscal year of the period of design and consiruction, including the non-Federal prmoportionate
share of Mnancial obligations for design and construction incurred prior to the commencement of
the period of design and construction, Not later than such scheduled date, the Village shall either
provide the Government with the full smaunt of the required tunds by either delivering a chock
payable (o "FAQ, USALD, Albuquerque District” 1o the District Engincer or by verifying (¢ the
satisfaction of the Guvernment that the Village has deposited the required funds in an cscrow or
ather account acceptable 10 the Government, with intcrest aceruing to the Yillage or by
presenting the Government with an irmevocable letter of eredit acceptable to the Government for
the required funds or by providing an Electronic Funds Transler in accordance with procedures
cstablished by the Government.

2. Tor the second and subsequenl fscal years of the period of design und
construction, the Goverament ghall nolify the Village in writing, no later than 60 calendar Jdays
priar to the heginning of thal lseal year, of the funds the Government delermines to be required
[rom the Village to meet the non-Feders] proportionate share of projected financial obligations
for destpn and constraction for that fiscal year, No later than 30 calendar days prior (o the
beginning of the Mscal year, the Village shall muke the [ull amount of the required funds for that
fiscal year available to the Government throngh any of the payment mechunisms specified in
Article V1B, [, of this Apreement.

3. The Government shall draw Trom the funds provided by the Village such sums
43 the Governmenl decms nocessary to cover: {a) the non-Federal propertionate share of [Inmmeial
obligations for design and consiruction incurred prior to the commencement of the period of
design and constriction; and (b) the non-Pedersl proportionate share of finuncial obligations for
design and construction as they arc incmired during the period of design and construction.

4, 10 al any time during the period of design and construction the Government
determines that additicnal funds will be necded from the Village to cover the non-Federal
proportionale share of prajected financial obligations Tor design and construction for the current
fiscal year, the Government shall notily the Village in writing of the additional funds required,
and provide an explanation of why additional {unds are required, and the Village, no later than 60
calendar days from receipl of such notice, shall make the additional required funds avatlable
through any of the payinent mechanisms specified in Article VLB. L. of this Agreement.

(. In advunce of the Govemment incurring any financial obligation associated with
additional work under Article ILB. or TLE, of this Agrecment, the Village shull provide the
Govemment with the full amount of the funds required 1o pay for such additional work through
any of the payment mechanisnis specified in Article VIB.1. ol this Agreement. The Govermment
shall draw trom the funds provided by the Village such sumns a3 the Government deems nocessury
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o cover the Governmenl’s (inancial obligations for such additional work as they are incurmed, In
the event the Government determines that the Village must provide additional funds to meet 1ts
cash contribulion, the Government shall notify the Villuge in writing of the additional funds
required and provide an explanation of why additional funds are required. Within 30 calendar
days thercafter, the Village shall provide the Government with the full amount of the additional
required funds throagh any of the payment mechanisms specified in Aricle VLB, 1. ol this
Apgrecment,

By, Upun complelion of the Project or termination of this Agreement, and upon resolution
of all relevant claims and appeals, the Government shall conduet a tinal aceounting and {urnish
the Village with the results of the final sccounting, The fnal accounting shall detcrmine total
project costs, each parly’s contrbution provided thercto, and each party’s required share (hercot.
The final accounnting also shall determine costs due (o hetterments and the Village's cash
comtribution provided pursuant to Article ILB. of this Agreement,

1. Tn the event the (inal acconnting shows that the total contribution provided by
the Village is less thun its required shave of lotal projeet costs plus costs due to uny betterments
provided in accordance with Article [LB. of this Agreement, the Village shall, no later than 90
culendar days aller receipt of writien notice, muke a cash payment o Lhe Goyernmoent of
whatever sum is required Lo meel the Village's required share of totul project cosls plus costs duc
to any betteoments provided in accordince with Avlicle TLE. of this Agrcement by delivering a
check payable to “FAO, USALD, Albuquerque Dislrict” w Lhe District Engincer or providing an
Electronic Funds Transier in accordance with procedurcs established by the Government.

2. In the cvent the final accounting shows that the tolal contribution provided by
the Villuge exceeds ils required share of total project costs plus costs due Lo any belterments
provided in accordance with Article TLB. of this Agrecment, the Government shall, subject 1o the
availability of funds, refund the excess to the Village no luter than 90 calendar days after the final
accounling is complele, Tn the event existing funds arc not available to refund the excess 1o the
Village, the Government shall seek such appropriativns as are necessary to make the refund.

ARTICLE VI - DISPUTE RESOLUTION

Asg g condition precedent to a party bringing any suil for breach of this Agreement, that
party must first notify the oiher party in writing of the nature of the purported breach and seck in
guod Maith to resolve the dispute through negotistion, 17 the partics cannot resalve the dispule
through negotistion, they may agrec to a mutually acceptable method of non-hinding alterative
dispute regolution with & qualified third parly acceplable to both parties. The parties shall each
pay 50 percent of any costs tor the scrvices provided by such a ihird party as such costs we
incurred. The existence of 4 dispute shall not cxcuse the parties from performance pursnant to
thiz Agreement.
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ARTICLE VIII - OPERATION, MAINTENANCE, REPAIR, REHABILITATION, AND
REPLACEMEUNT (OMRR&R)

Ulpon notilication in accordance with Aricle TLC, of this Agreement and for so long as
the Project remains authorized, the Village shall operate, maintain, repair, replace, and
rehghilitate the catire Project ar the functional poriton of the Project, at no cost to the
Government, in 4 manmer compatible with the Project's authorized purposes and in accordance
with applicable Federal and State faws as provided in Articte X1 of (his Agreement and specific
direciions prescribed by the Government in the OMRR&R Manual and any subsequent
amendments thereto, As helweet the Government and the Village, the Government shall have
o responsibifity to operale, mainiain, repatr, rehabilitate, or replace the Project or functional
porlion ol the Projoct.

ARTICLE TX - INDEMNIFICATION

The Viltage shall hold and save the Government Mes from all damages atising from the
desinn, constructlion, operalion, maintenance, repaic, rehabilitation, and replacement of the
Praject and any Project-refaled bellerments, except for damages due to the Faull or negligence of
the Government or its contractors,

ARTICLE X - MAINTENANCE OF RECORDS AND AUDIT

A. Not later than 60 calendar days after the effective date of this Agreement, the
Government and the Village shall develop procedures for keoping books, records, documents,
and other evidence pertaining to costs and expenses incuined pursuant to this Agreement. These
procedures shall incorporate, and apply as appropriate, the standards for finuncial management
systems set forth in the Uniforn Administative Reguirements for Grants and Cooperative
Agreements ta State and Tocal Governments at 32 C.I R, Section 33,20, The Government and
the Village shall maintain such hooks, records, docurnents, and other evidence pertuining to
desipn and construction in accerdance with these procedures and for a rninimum of three yeurs
after the period of design and consiruction snd resolution of all relevant claims urising therctrom.
'I'o the exlent permiled under applicable Federal laws and regulations, the Government and the
Village shall cach allow the other lo inspect such books, documents, records, and other evidence,

B. Pursuant to 32 CER, Section 33.26, the Villuge is responsible for complying with the
Single Audil Act of 1984, 31 U.S.C. Sections 7301-7507, as implemented by Olfice of
Manapenent and Rudgel {OMB) Circular No. A-133 snd Department of Defense Directive
7600.10. Upon request of the Village and o ihe cxtent perinifted under applicable Federal taws
and regulations, the Government shall provide o the Village and independent suditors uny
information necessary o enable at audit of the Villuge's aclivilies undor this Agreement. The
costs of any non-Federal udils performed in accordance with this puragraph shall be allocated in
accordance with the provisions of OMB Civculars A-87 and A-133, and such cosls as arc
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allocated to the Project shall be included in todal project costs and shaved in accordance with the
provisions of this Agreement.

C, In accordance with 31 U.S.C. Section 7503, the Government may conduct audits
addition to any audit thal the Village is required to conduct under the Single Audit Act. Any
such Government audits shall be conducted in accordance with Governiment Auditing Standards
and the cost principles in OMB Circular No. A-87 and other applicable cost principles and
regulations. The costs of Government andits performed in accordance with this paragraph shall
he included in total project costs and shared in accordance with the provisions of this Agresment,

ARTICLE XI - FEDERAL AND STATE LAWS

In the exercise of their respeetive rights and obligations under this Agreement, the
Village and the Government sgree (o comply with ail applicable Federal md State faws and
regulations, including, but not limited to, Seclion 607 of the Civil Rights Act of 19064, Public
Law 88-352 (42 UI,5.C. 2000d), and Department of Defense Directive 5300.11 fssued pursuant
thereto, as well as Anmy Regulation 600-7, entitled "Nondiscrimination on the Basts of Handicap
in Programs and Activities Assisted or Condueied by the Department of the Ammy”. The Non-
Federal Sponsor is also required to coniply wilh all applicabic federal labor standurds
requirements including, but not limited to the Davis-Bacon Acl (40 TI8C 276a ct seq), the
Contract Work Hours and Sulely Standards Act (40 USC 327 et seq} und the Copeland Anti-
FKickhack Act (40 USC 276¢),

ARTICLE X1T - RELATIONSHIP OF PARTIES

A. In the exercise of their respective gights and obligations under ihis Agrecement, the
Government and the Village each act in an independent capacity, and neither is to be considered
the officer, agenl, ur employee of the other.

B. T the cxcrcise of its rights and obligations under this Agreement, neither party shall
provide, without the consent of the other party, any contractor with 4 release that waives or
purporls 1o waive any rights such other putly muy have to seck relict or redress agaimst such
contractor either pursuant lo any cause of action that such other party may have or for violation
ol any law,

ARTICLI X1 - OFFICTALS NOT TOQ BENELTT

No member of or delegate to the Cungress, nor any resident commissioner, shall be
admitted to any share or part of this Agreement, or to sny benefit that may arise therefrom.
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ARTICLE X1V - TERMINATION OR SUSPENSION

A. 1f at any tine the Village fuils 10 [ulfill its obligations under Articte IL.B., ILD., ILE.,
V1, or XVIILC. of this Agreement, the Assistant Secrelary ol the Army (Civil Works) shall
lerminate this Agrcement or suspend fulure performance under this Agreement unless he
delermines Lhal conlinaation of wark on the Project is in the interest of the United Stales or is
nceessary in onder to satisly agreements with any other non-Federal intercsts in connection wilh
Lhe Project,

B. If the Govermeni [ails to reccive annual approprialions in amounts sufficient to meel
Project expenditures for the then-currenl or upcorming fiscal year, the Government shall so notify
the Village in writing, and 60 calendar days thereafler efiher party may clect without penally to
terminate this Ameement or o suspend future performance under this Agreement. In the event
that either party clects to suspend fulure performance under this Agreement pursuant to this
paragraph, such suspension shall remain in effect until such time as the Government receives
sufficient appropristions or until cither the Governmnent or the Village clects to tenminate this
Agroement.

C. If after completion ol ihe design phase of the Project both partics mutually agree in
wriling not to proceed with the construction phasc of the Project, both parlies shalt conclude their
activities relaling 1o the Project and proceed o a fnal accounting in accordanee with Article
VLI, of this Agreement,

T, Tnn the cvent that either party elects o terminate this Agreement pursuant (6 this
Article or Article YV of this Agreement, both parties shall conclude their activities relaling Lo the
Project and proceed to a lingl sccounting in accordance with Article VID. of this Agreement,

E. Any termination of this Agrecment or suspension of future performance under Lhis
Agreement in accordance with (his Article or Amicle XV of this Agreemeni shall not relieve the
parties of linbility Jor any obligation previously incurred. Any delinquent payment owed by the
Village shall be charged interest at a rate, to be determined by the Secretary of the Treasury,
equal Lo 150 per centum of the average bond equivalent rate of the 13-week Tieasury bills
auctioned immediately prior to the date on which such payment became delinquent, or auclioncd
immediately prior to the beginning of each additional 3-menth period il the period of
delinquency exceeds 3 months.

ARTICLE XV - HAZARDOUS SURSTANCES

A. After execulion of this Agreeiment and upon divection by the District Engineer, the
Viitage shall perform, or cause 1o be perlormed, any investigations for haxardous substances thai
the Government or the Village determines to be necessary to identify the exislence and extent of
any hazardous substances regulated under the Comprebensive Environmental Response,
Compensation, and Liability Act (hereinaiter "CERCLA"), 42 U.S.C, Sections 9601-9675, that

may exist in, on, or under tands, easements, and rights-of-way that the Govermnment defermines,
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pursuant to Article TIT of this Agrecment, to be required for the consiruclion, operation, and
maintenance of the Project. However, lor tands that the Government detenmines o be subject to
the navigation servitude, only the Goverment shall parform such investipations unless the
District Engineer provides the Village with prior specitic written direction, in which casc the
Village shall perform such investigations in accordance with such written direction. Al aclual
custs incurred by the Village for such investigations for hazatdous substances shall be included
itt total project costs and shared in sccurdance with the provisions of this Agreement, subjeet to
an yudil in accordance with Article X.C. of Lhis Agresmenl 1o determinc reasonableness,
allacability, and allowahilily nf costs.

B. In the cvent it is discovered through any investigalion for hazardous substances or
other meuns that huzardous subslances regulated under CERCLA exist in, un, or under any lands,
gasements, or tights-of-way that the Governmen( determinces, pursuant to Aticle I of Lhis
Agreement, 1o be required for the construction, operalion, and mainienance of the Project, the
Village and the Guvernment shall provide prompt witten notice to each other, and the Village
shall not proceed with the acquisition of the veal property interests untif both parties agree that
the Village should proceed.

. The Government and the Village shall determing shether i iniliale constraction of
the Project, or, if alresdy in construclion, whether to continue with work on the Praject, suspend
Muture performance under this Agreement, o lerminale ihis Agreement for the convenience of the
Government, in any case where hazardous substances regulaled under CERCLA ae found to
exist in, on, or under any lands, easements, or rights-of-way that the Guvernment determings,
pursnant to Article 11 of this Agreement, lo be required for the construction, operation, and
maintenance of the Projeet. Should the Government und Lhe Village determine to iniliste
construction or continue with construction after considering any linbility that may arisc under
CERCLA, the Village shull be responsible, as between the Government and the Villuge, (or the
costs of clean-up and response, to include the costs of uny sludies and investigations necessury Lo
determine an appropriale response io the contumnination. Such costs shall not be considered a
part of total project costs. In the event the Village Tails to provide any funds necessary (o pay for
clesn up and response costs or to otherwise discharge the Village’s responsibilities under this
paragraph npon direclion by the Government, the Governinent may, in its sole discretion, cither
lerminale this Agrecment for the convenience of the Government, suspend future performance
under this Agreement, or cunlinge work on the Projcct.

D. The Viltage and the Government shall consult with each other in accordance with
Article V of this Agreement in an efforl (o ensure that respensible parties bear any necessary
cleun up and response costs as defined in CERCLA. Any decision made pursuant to paragraph
C. of this Article shall not relieve any third party from any liability lhul may snse under
CERCLA,

E. As berween the Govermment and the ¥illage, the Village shall be considered (he
operator of the Project for purposcs of CERCLA liability. To the maximum extent practicable,
the Village shall operate, mainlain, vepair, replace, and rehabilitate the Project in & manner that
will ot causc Hability to arise under CERCLA,
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ARTICLE XVT - NOTICES

A, Any nolice, requesl, demand, or olher communication required or permitted to be
given under this Apreement shall be deemed to have been duly given if in wriling and either
delivered personally or by (elegram or mailed by first-class, registered, or certified muail, as
follows:

I 1o the Villuge:
Mayaor
Village: of Bosgue Farms
PO Hox 660
Peralta, New Mexico 87042

T wr the Government
District Engineer
US Army Cosps of Engineers
410 Jefferson Plaza Northeast
Albuguergue, New Mexico B7100-3435

B. A paty may change the address to which such cominunications are 1o be direcled by
giving wrillen nolice o the other party in the manncr provided in this Article.

. Any notice, request, demund, or other commmunication made pursuant (o this Article

shall be deemed o have been reccived by the addressec at the earlier of such titne as it is aclually

received or seven calendar duys afler il s mailed.

ARTICLE XVIT - CONFIDENTIALITY
To ihe exienl permilled by the laws governing cach party, the parties agree to muaintain
the confidentiality of exchanged information when requested 10 do so by the providing party.
ARTICLE XVIII - HISTORIC PRESER VATION

A. The costs of tdentification, survey and evaluation of historic properlies shall be
ingluded in (olal project costs and shared in aceordance with the provisions of this Agreement.

B. As specilied in Scction 7(a} of Public Law 93-291 (16 U.5.C. Sectien 46%cia)), the
costs of imitigation and duty recovery selivities associaled with historic prescrvation shall be
bornc entirely by the Government and shall not be included in total project cosls, up 1o the
stalutory limit of one parcenl of tolal project costs for the Projoect.
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{. The Govermment shall not incwr cosls for mitigation amd data recovery that exceed the
statutory one percent limit specified in paragraph B. of this Article unless and until the District
Engineer waived that limit in aceordance with Section Z08(3) of Public Law 96-515 (16 1L.5.C.
Scction 469c-2(31. Any costs of miligation and data recovery that exesed the one percent lnnit
shall be inchided in total project costs and shared in accordance with the provisions of this
Apreemeni,

1IN WITNESS WITEREQF, the parties hereto have execuled this Agreement, which shall
hecome effcetive upon the date it is signed by the Principal Depuly Assistant Secretary of the
Armiy {Civil Works),

DEPARTMENT OI' TIIE ARMY VILLAGE OQF BOSQUE FARMS,
NEW MEXICO
BY @—7 s % BY: . /olﬂ"
'RAYMOND G. % R(}(,hﬁ BALDWIN
Fieutenani Colon Mayor, Bosyue Farms, Now Moxico

118, Army Corps of Inginccrs
Distriet Engineer

PATE: 4 /18 /o). DATE; é‘g;,_g'f (8, Joot
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CERTIFICATE OF AUTHORITY

1, David C. Chavcz, do hereby certify that L am the principal legal afficer of the Village of
Bosque Farms, New Mexico, that the Village of Bosque Farms, New Mexico is a logally
conslituted public body with full authority and legal capability to parfomm the lerms of (he
Agreement botween the Department of the Army and the Village of Bosque Farms, Mew Mexico
in conmeclion with the Bosyue Farms Waslewaler Treatment Plant Project and 1o pay damages in
accordance with the torms of this Apreement, if necessary, in the event of the failure to perform,
as required by Section 221 of Public Law 91-611 (42 11.5.C, Scction [962d-5b}, and that the
pemons who have executed this Agreement on behalf of the ¥illage of Bosgue Farms, New
Mexico have acted within theit statutory authority.

IN WEINESS WILIEREOE, I have made and execuled this cerlification this
dayof ___ 2001,

——

e YAV CTCHAVEZ.
Dosque Fanns Villape Attorney

—_
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CLETIFICATION REGARDING LOBBYING
The undersigned certifies, to the best of his or her knowledge and beliet that:

(1) Mo Federal appropristed funds have been paid or will be paid, by or on behaif of the
undersigned, to any person for influcneing or attempting to influence an ofticer or employce of
any agency, a Member of Congress, an officer or employee of Congress, or gn employee ol a
Member ol Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal toan, the entering into of any cooperative aprecment,
and the extensgion, conlinualion, renewal, ymendmenl, or modification of any Federal contracl,

- grant, loan, or cooperalive sgreement,

(2} any [unds olher than Federal appropristed funds have been paid or will be paid o
aity person for influencing or attempting to influcnce an officer or employee of any agency. a
Member of Congress, an officer or employee of Congress, or an employee of 8 Member of
Congress in comnection wilth this Federul contract, grant, loan, or cooperative ygreement, the
undersigned shall complete and subimit Standard Form-LLL, "Disclosurc Iorm to Report
Lobbying," in accordanec with its fnstructions,

{3) The undersigned shall mequire that the language of this cemification be included in the
award documents for abl subawards at all ticrs {including subcontracts, subgrants, and contracts
under grants, loans, and cooperative agreements) and that all subrecipients shall cerlily and
disclosc accordingly,

This certification is a material representation of tact npon which reliance was placed
when this transaction was madc or enfered into, Submission ol this ceritlicalion is a prerequisiic
for making or emlering into this lunsaction imposed by Section 1352, Tide 31, U.S. Code. Any
persoil wha fails to file the required certification shall be subject to a civil penalty of not less than
$10.,000 and not mere than $100,000 for each such ailure,

Al -

“ROGER BALDWIN
Mayor, Village of Bosque Iarms, New Mcexico
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