PROJECT COOPERATION AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
THE TOWN OF BERNALILLO, NEW MEXICO
FOR CONSTRUCTION OF THE
BERNALILLC WASTEWATER TREATMENT PLANT EXPANSION PROJECT
BERNALILLOQ, NEW MEXICO

THIS AGREEMENT is entered into this__/ > © day of _/74 Y
2002 by and between the Depurtment of the Army (hereinafter the "Government"), represented
by the U.S. Army Engineer, Albuguerque District, and the Town of Bemalillo, New Mexico
(hereinafter the "Town"), represented by iis Mayor.

WITNESSETH, THAT:

WHEREAS, the Secrctary of the Army is anthorized to provide design and construction
assistance for water-related environmentul infrastructure and resouree proteclion and
development projects in ceniral New Mexico (hereinafter the “Section 593 Program™} pursuant
fo Seclion 593 of the Water Resources Development Act of 1999 (Public Law 106-53),

WHEREAS, Section 593 of the Water Resonrces Development Act of 1999 (Public Law
106-33), provides that the Secretary of the Army shali not provide assistance for any water-
related environmental infrastructnre and resource protection and development project, or
separable element thereof, unless the project is publicly owned:

WHEREAS, the Bemalilloc Wastewater Treatment Plant Expansion Project in Bemnalillo,
New Mexico {hereinafter the “Project”, as defined in Article TA. of this Agreement) has been
identified as a project of the type authorized by Section 393 of the Water Resources
Development Act of 1999 (Public Law 106-33);

WHEREAS, the Government and the Town desire to enler into a Project Cooperation
Agreement (hereinafter the “Agreement™) for design and construction of the Project;

WHEREAS, Section 593 of the Water Resources Development Act of 1999 {Public Law
106-33}, specifies the cost-sharing requirements applicable to the Project and provides that total
project costs shalt be shared 75 percent Federal and 25 percent Non-Federal;

WHEREAS, Seclion 593 of the Water Resonrces Development Act of 1999 {Public Low
106-33), provides Lhat the Secretary of the Army shall not provide assistance in the form of
design and construction for any water-related environmental infrastructure and resource
protection and development projects, or separable element thereof, until each non-Federal
sponsor has entered into a written agreement to fnmish its regnired cooperation for the project or
separable element: -




WHEREAS, pursuant to Section 593 of ihe Waler Resources Development Act of 1999
{Public Law 106-33), lhe Secretary of the Army is aulthorized to provide assistance, which may
be in the form of grants or reimbursements of the Federal share of project costs, to the Town and
to afford credit, not to excesd 6 percent of the total construclion costs of the Project, for the
reasonable costs of design work completed by the non-Federal interest before entering into a
writlen agreament wilh the Secretary; and

WHEREAS, the Government and Town have the full authority and capability to perform
a5 hereinaller set forth and intend o cooperate in cost-sharing and [inuncing of the design and
construction of the Project in accerdance with the terms of this Agreement;

NOW, THEREFORE, the Government and the Town agree as follows:

ARTICLE I - DEFINITIONS AND GENERAL PROVISIONS
For purposcs of this Agreement;

A. The term "Proiect” shall mean the design and construclion of a supplemental zeration
hasin (o provide the necessary detention fime {0 remove ammonia wastewater down to the
proposed effluent limits. The new ueration basin will have a capacity of 350,000 galions and will
he constructed of cast-in-place reinforced conecrete. Also included in the project is the design and
installalion of new weration equipment, blowers, recirculation pump laciljties, and related piping
and valve improvements. The project will be located adjacent to the existing oxidation ditch to -
accommodale interception of effluent from the existing oxidation ditch, allowing this flow to be
processed through the new basin, and then discharging this flow frem the new basin Lo existing
claritiers, This location will alse permit the existing structure to be taken off line for cleaning,
mainlenance, and retrofitling purpeses, all s generally described in ihe Scope of Work, dated
February 5, 2002,

B. The term "total project costs" shall mean ali costs incumred by the Town and the
Government in accordance with the terms of this Agreement directly related to project design and
construction of the Project. Subject (o Lhe provisions of Lhis Agreement, the term shall include,
but is not necessarily limited to: the costs of project design and construction work; costs of
parlicipation in the Project Coordination Team in accordance with Amticle Y of this Agreement;
costs of contract dispnte settlements or awards; the value of lands, easemenls, nights-of-way,
relocations, suitable borrow and dredged or excavated material disposal areas, and permit cosls,
not o exceed 25 percent of tolal project costs, as determined in accordance with Article TV of
this Agreement; and cosls of audit in accordance with Article X of this Agreement. The term
does not include any costs of aclivilies performed under any other agreement for the Project; any
costs for operation, maintenance, repair, replacement, or rehabililation; any cosls due fo
betterments; any costs of dispute resolution under Article ¥II of this Agreement; ot the Town’s
costs of negotiating this Agreement,




C. The term “project design work™ shall mean the work performed by, or on behalf of, -
the Town for design directly related Lo the Project, including but not necessarily limited to, the
reasonable costs of design work incurred prior to the effeclive date of this Agreement not to
exceed 0 percent of the lolal construction costs of the Project and which have nof been included
in costs under any other agreement for the Project. The term includes, but is hot necessarily
limited to, concept design; report wriling; detailed design; preparation of pians and
specifications; design analysis; quantity/cost estimates; obtaining required local, state and
Federal permits; performance and documentation of environmental investigations; performance
atid documentation of hazardous substances investigations in accordanee with Article XV, A, of
this Agreement; performance of historical preservation investigations in accordance with Article
XVIIT of this Agreement; engineering and design during construction; and other design services
and in-kind design work.

D). The levm “project design and construction work” shall mean the work performed by
the Town and the Government for design and construction direcily retoted 1o the Project incurred
sibsequent to the effeclive date of this Agreement. The term includes, but is not necessarily
limited to, project design work as defined in paragraph C. of this Amicle; octual construction,
including settlement of or paying awards for contract disputes; supervision and administration;
and other construction services and in-kind construetion work.,

E. The tenn “total construction costs of the Project”, when used to determine the
limitation on costs of design incurred prior to the effeclive dale of this Agreement to be included
itt totyl project costs under this Agreement, shall inean tire actual construction contract costs ta
construet the Project.

F. The term “financial obligations for design and consiruction™ shall mean a financial
cbligation of the Government, other than an obligalion perlaining Lo the provision of lands,
eusements, rights-of-way, relocations, and bonow and dredged or excavated material disposal
areas, that results or wonld result in a cost that is or would be included in 1otal praject costs.

G. The term “non-Federal proportionate share™ shall mean the ratio of the Town’ s total
cash contribution required in accordance with Article ILID.2. of this Agreement Lo total financial
obliguticns for design and construction, as projeeted by the Government,

H. The term *period of design and construction” shall mean the time period from
execution of this Agreement to the date that the U.S, Army Engineer for the Albuquergue Dhistrict
{hereinaller the “Dislrict Engineer”) notifies the Town in writing of the CGovemment’ s
delermination that construclion of the Project is complete,

1. The term "highway" shall mean any public highway, roadway, street, or way, including
any bridge thereof,

I. The ierm "relocation” shall mean providing a funcliounally equivalent facility to thé
owiier of an existing ulility, cemetery, highway or other public facility, or railroad (inclnding any
bridge thereto) when such action is authorized in accordance with upplicable legal principles of
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just compensation. Providing a functionally equivalent facility may take the form of alteration,
lowering, mising, or replacement and attendant removal of the affected facility or part thereot,

K. The term "fiscal year” shall mean one fiscal year of the Government. The
Government fiscal year begins on October 1 and ends on September 30,

L. The term “functional portion of the Project” shall mean a portion of the Project thar is
suitable for tender to the Town to operste and maintain in advance of comgpletion of the entire
Project. For & portion of the Project to be suitable for tender, the District Engineer must notify
the Town in writing of the Government’s delennination that the porlion of the Project is complete
and can function independently and for a usefnl pnrpose, ulthough the balance of the Project is
not complete.

M. The term "betlerment” shall mean a change in the design and construction of an
element of the Project resnlting from the application of standards thar the Government
determines exceed those that the Government wonld otherwise apply for accomplishing the
design and construction of that element,

N. The term “Federai program funds” shall mean funds or grants provided directly to the
Town by a Federal agency, other than the Department of the Army, and any non-Federal
matching share required thercfor.

ARTICLE Il - OBLIGATIONS OF THE GOVERNMENT AND TIIE TOWN

A. The Government, subject lo receiving funds appropriated by the Congress of the
Uniled States (hereinafler, the "Congress") and using those funds and funds provided by the
Town, shall expeditiously design and conslruct the Project, applying thoss procedures usnally
applied lo Federal projects, pursuant Lo Federal laws, regulations, and policies.

1. The Government shall afford the Town the oppotiunity te review and comment
on the solicitations for all contracts, including relevant plans and specifications, prior to the
Government's issuance of such solicitations. The Government shail not issue the solicitation for
the first design or construction contract until the Town has confirmed in writing its willingness to
proceed with the Project. To the extent possible, the Government shall afford the Town the
opporiunity Lo review and comment on all contract modificaticns, including change orders, prior
to the issuance to the contractor of a Notice to Proceed. In any instance where providing the
Town with netification of a contract modification or change order is not possible prior fo
issuance of the Notice 10 Proceed, the Government shall provide such notification in writing at
the earliest date possible. To the exlent possible, the Government also shall afford the Town the
opportunity to review and comment on alf contract claims prior to resolution thereof, The
Government shall consider in good faith the comments of the Town, but the contents of
solicitations, award of contracts, execution of contract modifications, issuance of change orders,
resclution of contract claims, and performance of all work on the Project (whether the work is
performed under contract or by Government personnel), shall be exclusively within the control of

the Government,
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2. Throughout the period of design and construction, the District Engineer shall
furnish the Town with & copy of the Government’s Written Notice of Acceplance of Completed
Work for each contract for the Project.

3, Notwithstanding paragraph A.1. of this Aricle, if, upon the award of any
contract for design or construction of the Project, cumulative financial obligations for design and
construction would exceed $1,200,000, the Government shall defer award of that contract and all
subsequent contracts for design or construction of the Project unlil such time as the Government
and the Town agree to proceed with further contract awards for the Praject, but in no event shall
the award of coniracts he deferred for more than three years, Notwithstanding this general
provision for deferral of contract awards, the Government, after consultation with the Town, may
award a contract or contracts after the Assistant Secretary of the Army (Civil Works) makes a
written determination that the award of such contract or contracts must proceed in order Lo
cemply with law or to protect life or property from imminent and substantial harm.

4. As of the effective date of this Agreement, $8,000,000 of Federal funds have
been appropriuted for the Section 593 Program, of which $900,000 appropriated for the Section
593 Program is currentjy projected to be available for the Project. The Government makes no
commitment (o seck additional Pederal funds for the Section 593 Program. Notwithstanding any
other provision of this Agreement, the Government” s finuncial panicipation in the Project, when
added to the costs incurmed by the Government for other projects of the Section 393 Program,
shalt not exceed the total amount of Federal funds that have been appropriated snd hercafter inay
be appropriated for the Section 593 Program. In the event that the Federal share of u forithcoming
financia! obligation for totul praject costs would be limited by this paragraph, the parties shall
praceed in accordance with Article XIV.B. of this Agreement.

B. The Town may request the Government to accomplish betterments. Such requests
shall be in writing and shall describe the betlerments requested to be accomplished. If the
‘Government in its sole discrelion elects to accomplish the requested betterments or any portion
thereof, it shall so notify the Town in a writing that sets forth any applicable terms and
conditions, which must be consislent with this Agreement, In the event of conflict between such
a writing and this Agreement, this Agreement shail control. The Tewn shall be solely
responsible for all costs due Lo the requested betterments and shall pay all such costs in
accardance with Amicle VEC. of this Agreement.

C., When the District Engineer determines that the eutire Project is compleie or that &
portion of the Project has become a functional portion of the Project, the District Engineer shall
so notify the Town in writing and furnish the Town with an Qperation, Maintenance, Repair,
Replacement, and Rehabilitation Manual (bereinafter the "OMRR&R Manual”) and with copies
of all of the Gevernment's Written Notices of Acceptunce of Completed Work for all contracts
for the Project or the functional portion of the Project that have not been provided previonsly.
Upon such netification, the Town shall operate, maintain, repair, repluce, and rehabililate the
enlire Project or the functional portion of the Project in accordance with Article VII of this
Apreement.




D. The Town shall contribule 25 percent of total project costs in accordance wilh the
provisions of this paragraph. '

1. In accordance with Article ITI of this Agreement, the Town shall provide all
lands, easements, rights-of-way, and suitable borrow and dredged or excavated material disposal
areas that the Government determines the Town must provide for Lhe construclion, operalion, and
maintenance of the Project, and shall perform or ensure performance of all relocations that the
Government determines o be necessary for the construction, operation, and maintenance of Lhe
Project.

2. If the Government projects that the value of the Town’s contributions under
paragraphs D.1. and G. of this Adicle and Anticles ¥, X, XV.A,, XVIILA. and XVIILC. of this
Apreement will be less than 25 percent of total project costs, the Town shall provide an
additional cash contribution, in accordance with Article VL.B. of this Agreement, in the amount
necessary Lo make the Town’s total contribution equal o 25 percent of total project costs.

3. If the Goverument determines that the value of the Town’s conlributions
provided nnder paragraphs D.1. and G. of this Anticle and Articles ¥V, X, XV, A, XVIILA., and
XVIILC. of this Agreement have exceeded 25 percent of total project costs, the Government shall
reimburse the Town for any such value in excess of 25 percent of total project costs subject,
however, Lo the availability of funds and to the limitation on credit for lands, casements, rights-
of-way, and relocations, which may not excesd 25 perecnt of total project costs.

E. The Town may request the Govemnment to provide lands, easements, rights-of-way,
and suitable borrow and dredged or excavated material disposal areas or perform relocations on
behalf of the Town. Such requests shall be in writing and shall describe the services requested to
be performed. If in its sole discretion the Government elects to perform the requested services or
any portion thereof, it shall so notify the Town in a writing that sets forth any applicable terms
and conditions, which must be consistent wilh this Agreement. In the event of conflict between
such a writing and this Agreement, this Agreement shall control. The Town shall be solely
* responsible for all costs of the requested services and shail pay all such costs in accordance with
Adicle VLC. of this Agreement, Notwithstanding the provision of lands, easements, rights-of-
way, and suitable borrow and dredged or excavaled material disposal areas or performance of
relocations by the Goverument, the Town shall be responsible, as between the Government and
the Town, for the costs of cleanup and response in accordance with Aricle XV.C., of this
Agreement,

F. The Government shall perform a final accounting in accordance with Article VLD. of
this Agreement to determine the contributions provided by the Town in accordance with
paragraphs B., D., and E. of this Article and Arlicles V, X, and XV.A. of this Agreement and (o
deiermine whether the Town has met its obligations under paragraphs B,, I2., and E. of this
Aicle.




G. Upon request by the Town, the Government shall include in (otal project costs those
reasonable costs incurred by, er on behalf of, the Town for project design work that was
completed by, or on behalf of, the Town prior to the effective date of this Agreement, not to
exceed 6 percent of the total construction costs of (he Project, and which have not been included
in costs under any other agreement for the Project. Such costs shall be limited to the reasonable,
allowable, uliocable actual cost of project design work as determined by the District Engineer,
Where the Town's cost for completed project design work is expressed as fixed costs plus a
percentage of construction costs, the Town shall renegotiate such costs with its Architect-
Engineer based on actual costs. On the effective date of this Agreement, the amount of costs for
project design work completed pricr to the effective date of this Agreement Lo be included in
total project costs is estimated (o be $5,000. This amount is an estimate subject to adjustment by
the Government in its sole discretion. The Town in a limely manner shal} provide the
Government with such documents as are sufficient to enable the Government to determine the
amount of costs Lo be included in total project costs for this project design work.

H. The amount of credit for which the Town may be eligible pursuant to this Agreement
is not subject to inlerest charges, nor is it subject to adjustment to reflect changes in price levels -
between the time that the costs were incurred and the time that the credit is afforded.

I, During the period of design and construction, the Government shall develop and
coordingte as required, the Environmental Assessment and either an Envirommental Impact
Statemnent or a Finding of No Significant 1mpacl necessary to inform the public regarding the
environmental impacts of the Project in accordunce with the National Environmental Policy Act
of 1969 (hercinafter “NEPA™), Compliance with NEPA is a prerequisite to undertaking
construction of the Project. Any costs incurred by the Government reinting to compliance with
 this parugraph shall be included in lotal project costs and shared in accordance with the
provisions of this Agreement. '

J. The Town shall estublish snch legal and institutional structures as are nacessary to
cnsure the effective long-term operation of the Project.

K. The Town and the Government, in consultation with approprate Federal and State
officials, shall develop a facilities or resource protection and development plan, including
appropriate engineering plans and specifications.

L. No construction shall be undertaken until all applicable environmental laws and
regulations have been complied with, including, but not limited to NEPA and Section 401 of the
Federal Water Pollution Control Act {33 U.8.C. 1341). :

M. The Town shall not use Federal progrum funds (o meet the Town's share of tolal
project costs under this Agreement unless the Federal agency providing the Fedeml program
funds verifies in writing that the expenditure of such funds is expressly authorized by statute,




ARTICLE I - LANDS, RELOCATIONS, DISPOSAL AREAS, AND
PUBLIC LAW 91-646 COMPLIANCE

A. The Government, after consultation with the Town, shall determine the lands,
easements, and rights-of-way required for the consiruction, operation, and maintenance of the
Project, including those required for relocations, bormow materials, and dredged or excavaled
malerial disposal. The Government in a timely manner shall provide the Town with geneml
written descriptions, including maps as appropriate, of the lands, easements, and rights-of-way
that the Govermnment determines the Town must provide, in deluil sufficient to enable the Town
to fulfill its obligations under this paragraph, and shall provide the Town with a written nolice to
proceed with acquisition of such lands, easements, and righis-of-way. Prior to the end of the
period of design and construgtion, the Town shall acquire all lands, easements, and righls-of-way
set forth in such descriptions. Funhermore, prior to issuance of the solicitation for each
construction contract, the Town shall provide the Government with authorization for entry to all
lands, easements, and rights-of-way the Government delermines the Town must provide for that
contract, For so long as the Project emains authorized, the Town shal ensure that lands,
easements, and rights-of-way that the Govermmment determines to be required for the operation
and maintenance of the Project and that were provided by the Town are retained in puhhc
ownership for uses compatible with the authorized purposes of the Project,

B. The Government, after consultation with the Town, shall determine the improvements
required on lands, easements, and rights-of-way to enable the proper disposal of dredged or
excayaled material associated with the construction, operation, and maintenance of the Project.
Such improvements may include, but are not necessarily limited to, retaining dikes, wastewcirs,
bulkhcads, embankments, monitoring features, stilling basins, and de- -walering pumps and pipes.
The Government in a timely manner shall provide the Town with general written descriptions of
such improvements in detail sufficient to cnable the Town to fulfill its obligations under this
paragraph, and shall provide the Town with a written notice to proceed with construction of such
improvements, Prior to the end of the period of design and construction, the Town shall provide
all improvements set forth in such descriptions, Furthermore, prior to issuance of the solicilation
for each Government construction contract, the Town shall prepure or ensure the preparation of
plans and specifications for all improvements the Government determines to be required for the
proper disposal of dredged or excavaled malerial under that contract, submit such plans and
specifications to the Government for approval, and provide such improvements in accordance
with the approved plans and specifications.

C. The Government, after consultation with the Town, shall determnive the relocations
necessary for construction, operation, and matntenance of the Project, including those necessary
to enable the removal of borrow materials and the proper disposal of dredged or excavaled
material. The Government in a timely manner shall provide the Town with general written
descriptions, including maps as appropriate, of such relocations in delail sufficient to enable the
Town to fulfill its obligations under this paragraph, and shall provide the Town with a written
natice to proceed with such relocations. Prior to the end of the period of design and construction,
the Town shail perform or ensure the performance of all relocations as set forth in such
descriplions. Furthermore, prior to issuance of the sclicitation for each Government constraction
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contract, the Town shall prepare or ensure the preparation of plans and specifications for, and
perform or ensure the performance of, all relocations the Government determines {o be necessary
for that contract.

D. The Town in a limely manner shall provide the Government with such documents as
are sufficient to enable the Govemnment to determine the value of any contribution provided
during the period of design and construction pursuant to paragraphs A., B. or C. of this Article.
Upoen receipt of such documents the Government, in accordance with Article IV of this
Agrecment and in a timely manner, shall determine the value of such contribution, include such
value in total project costs, and afford credit for such value toward the Town’s share of total
praoject cosls.

E. The Town shall comply with the applicable provisions of the Uniform Relocation
Assistance and Real Property Acguisilion Policies Act of 1970, Public Law 91-646, as amended
by Title IV of the Surface Transporation and Uniform Relocation Assistance Act of 1987 (Public
Law 100-17), and the Uniform Regulations contained in 49 C.F.R. Pan 24, in acquiring lands,
gasements, and rghts-of-way required for the construction, operation, and maintenance of the
Project, including those necessary for relocations, borrow malerials, and dredged or excavated
material disposal, and shall inform alt affected persons of applicable benefils, policies, and
procedures in connection with sajd Act,

ARTICLE [V - CREDIT FOR VALUE OF LANDS, RELOCATIONS, AND
DISPOSAL AREAS

A. To the extent that the value is included in total project costs pursuant Lo Article LB, of
this Agreement, the Town shalf receive credit toward its share of Lotal project costs for the value
of the lands, easements, and rights-of-way, and suitable borrow and dredged or excavated
material disposal areas that the Town must provide for constmction, operation, and maintenance
of the Project pursnant to Auticle 1T of this Agreement, and for the value of the relocations that
the Town must perform or for which it must ensure performance pursvant to Article I of thig
Agreement. However, the Town shall not receive credit for the value of any lands, sasements,
rights-of-way, relocations, or borrow and dredged or excavaied material disposal areas that have
béen provided previously as an item of cooperation for another Federal project. The Town also
shall not receive credit for the value of lands, easements, rights-of-way, relecations, or borrow
and dredged or excavaled material disposal areas that are provided using Federal program funds
unless the Federal agency providing the Federal program funds verifies in writing that such credit
is expressly authorized by statute.

B. For the sole purpose of aifording credit in accordance with this Agreement, the vulue
of lands, easements, and rights-of-way, including those necessary for relocalions, borrow
malerials and diedged or excavaled material disposal, shall be the fair market value of the real
property interests, plus cenain incidenta) costs of acqniring those interests, as delermined in
accordance with the provisions of this paragraph.




1. Date of Valuation. The fair market value of lands, easements, or rights-of-way
- owned by the Town on the effective date of this Agreement shall be the fair market value of such
real property interests as of the date the Town provides the Government with authorization for
entry thereto, The fair market value of lands, easements, or rights-of-way acquired by the Town
after the elfeclive date of this Agreement shall be the fair market value of such real property
interests at the time the inlerests are acquired.

2. General Valation Procedure, Except as provided in paragraph B.3. of this
Article, the fair market value of lands, easements, or rights-of-way shull be determined in
accordance with puragraph B.2.a. of (his Amicle, unless thereafter a different amount is
determined to represent fuir market vafue in accordance with paragraph B.2.b. of this Anticle.

a. The Town shall cbtain, for each real property interest, an appraisal that
is prepared by a qualified appruiser who is acceplable to the Town and the Government, The
appraisal must be prepared in accordance with the applicuble rules of just compensation, as
specified by the Government.  The fair market value shall be the amonnt set forth in the Town’s
appraisal, if such appraisal is approved by the Government. In the event the Government does
. ot approve the Town’s appraisal, the Town may obtain a second appraisal, and the fair market
value shall be the amount set forth in the Town's second appraisal, if such appraisal is approved
by the Government. In the event the Government does not approve the Town's second appraisal,
or the Town chooses miot Lo obtain a second appraisal, the Government shall obtain an appraisal,
and the fair markel value shall be (he amount set forth in the Government’s appraisal, it such
appraisal is approved by the Town. In the event the Town docs not approve the Government’s
appraisal, the Government, afler consultation with the T'own, shall consider the Government’s
and the Town's appraisals and determine an amoun! based thereon, which shali be deemed to be
the fair market value. '

b. Where the amount paid or proposed to be paid by the Town for the real
property inlerest exceeds the amount determined pnrsuant (o paragreph B.2.a. of this Article, the
Government, at the request of the Town, shall consider all factors relevant to determining fair
market value and, in its sole discretion, afler consultaiion with the Town, may approve in writing
an amonnt greater than the amount determined pursvant to paragraph B.2.a. of this Amicle, but
not Lo exceed the amount actually paid or proposed to be paid. If the Government approves snch
an amount, the fair market value shell be the lesser of the approved amount or the amount paid
by the Town, but no less than the amount determined pursuant {o paragraph B.2.2. of this Article.

3. Eminent Domain Yaluation Procedure, For lands, easements, or righls-of-way
acquired by eminent domain proceedings instituted afler the effeclive date of this Agreement, the
Town shall, prior to inslituting such proceedings, submit to the Government notification in
writing of its iniént to institute such proceedings and an appraisal of the specific real property
interests to be acquired in such proceedings. The Govemnment shall have 60 days after receipt of
such a nolice and appraisal within which to review the appraisal, if not previously approved by
the Government in writing.
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2. 1f the Government previously has approved the appraisal in writing, or
if the Government provides written approval of, or takes no action on, the appraisal within such
60-day period, the Town shall use the umount set forth in such uppraisal as the estimale of just
compensation for the purpose of instituting the eminent domain proceeding,

b. If the Government provides written: disapproval of the appraisal,
including the reasons for disapproval, within such 60-day period, the Government and the Town
shall consult in good faith to promptly resolve the issues or areas of disagreement that are
identified in the Government's written disapproval. If, after snch good foith consultation, the
CGovernment and the Town ugree as to an appropriate amount, then the Town shall use that
amount as the estimate of just compénsation for the pnrpose of instimting the eminent demain
proceeding. If, afier snch good faith consultation, the Government and the Town cannot agree as
Lo an appropriate amount, then the Town may nse the amount set forth in its appraisal as the
estimate of just compensation for the purpose of instituting the eminent domuin proceeding.

¢. For lands, easements, or rights-of-way acquired by eminent domain
proceedings instituted in accordance with sub-paragraph B.3, of this Anticle, fair market valne
shall be either the amount of the court award for the real preperty interests taken, to the exlent the
Government determined such interests are required for the constriction, eperation, and
muintenance of the Project, or the amount of any stipulated seitlement or portion thercof that the
Government approves in writing.

4. Incidental and Permit Costs. Tor lands, sasements, or rights-of-way acquirad
by the Town within a five-year peried preceding the effective datc of this Agrzement, or at uny
time after the effective date of this Agreement, the value of the interest shall include the
docnmented incidental costs of acquining the interest, as determined by the Government, subject
ior an audit in accordance with Article X.C, of this Agreement to delermine reasonableness,
allocabiiity, and allowability of costs. Such incidental costs shall include, but not necessarily be -
limited to, closing and title costs, appraisal costs, survey costs, attomey’s fees, plat maps, and
mapping costs, as well as the actual umounts expended for payment of uny Public Law 91-646
relocation assistance benefits provided in accordance with Article 1LE, of this Agreement, In
addition, the Town shall receive credit for all reasonable costs incurred by the Town, as part of
project design and construction work, that are associaled with obtaining permits necessary for the
construction, operation, and maintenunce of the Project on publicly owied or conirolled land
subject to the 25 percent limitation contained in Article LB. of this Agreement and subject to an
audit in accordance with Article X of this Agreement to determine reasonableness, allowability,
and allocability of costs. '

5. Waiver of Appraisal, Except as required by paragraph B.3. of this Article, the
Government may waive the regqnirement for an appraisal for the pnrpose of determining the value

of & real property interest for inclusion iu total project costs and for crediting if it determines that
&n appraisal is unnecessary because the valuation problem is uncomplicated and that the
estimaled fair market value of the real property interest is $5,000,00 or less based upon a review
of available data, In such event, the Government and the Town must agree in writing o the value
of such real property juterest in an amount not in excess of $5,000,00,
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C. Aﬂe:r consultation with the Town, the Government shall determine the value of
relocations in accordance with the provisions of this paragraph.

1. For u relocation other than a highway, the value shall be only that portion of
relocation costs that the Government delermines is nccessary to provide & funclionally equivalent
facility, reduced by deprecialion, as applicable, and by the salvage value of any removed items.

. 2, For arelocalion of 8 highway, the value shall be only that portion of relocation
costs that would be necessary te accomplish the relocalion in accordance with the design
standard that the State of New Mexico would apply under similar conditions of geography and
traffic lead, reduced by the salvage value of any removed items.

3. Relocution costs shall include, bul not necessarily be limited to, actual costs of
performing the relocation; planning, engineering and design costs; supervision and
administration costs; and documented incidental costs associaled with performance of the
relocation, bul shall not include any costs due to betierments, as determined by the Government,
nor any addilicnal cost of using new malerial when suitable nsed material is available.
Relocation costs shall be subject Lo an audit in accordance with Article X.C. of this Agreement to
determine reascnableness, allocability, and allowability of costs.

4. Crediting for relocations performed within the Project boundarics is snbject to
salistuctory compliance with applicable federal lubor laws covering non-Federal construction,
including, but nei limited 1o the Davis-Bacon Act (40 USC 2764 et seq), the Contract Work
Hours and Safety Standards Act (40 USC 327 et seq), and the Copcland Anti-Kickback Act (40
USC 276c). Crediting may be withheld, in whole or in part, as a result of the Non-Federal
Sponsor’ s failure to comply with its obligations under these laws,

D. The value of the improvements made to lands, casements, and righis-of-way for the
proper disposal of dredged or excavated material shall be the costs of the improvements, as
determined by the Government, subject to an audit in accordance with Article X.C, of this
Agreement Lo determine reasonableness, aliocability, and allowability of costs. Such costs shall
include, but not necessarily he limiied (o, actual costs of providing the improvements; planning,
engineering and design cests; supervision and administration ¢osts; and documented incidental
costs associated with providing the improvements, but shall not include any costs due {o
betlerments, a5 delermined by the Government,

ARTICLE ¥ - PROJECT COORDINATION TEAM

A. To provide for consisient and effeclive commnnication, the Town and the
Government, not later than 30 days after the effective date of this A greernent, shall appoint
named serior representatives 1o a Project Coordinalion Team, Thereafier, the Project
Coordmation Team shall meet regularly nntil the end of the period of design and construction.
The Govemment's Project Manager and a counterpart named by the Town shall co-chair the
- Project Coordination Team.
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B. The Government’s Project Manager and the Town's counterpart shall keep the Projeet
Coordination Team informed of the progress of design and construction and of significant.
pending issues and actions, and shall seck the views of the Project Coordination Team on matters
that the Project Coordination Team generally oversees.

C. Until the end of the pertod of design and construction, the Project Coordination Team
shall generzlly oversce the Project, including issues related to design; completion of all necessary
NEPA coordination; development of plans and specifications: scheduling; real property and
relocation requirernents; 1eal property acquisition; contract awards and modifications; coniroct
costs; the application of and compliance with the Davis-Bacon Act, Contract Work Hours and
Safety Standards Act and the Copeland Anti-Kickback Act for relocations and for the
construction portion of the non-Pederal project design und construction work; the Government’s
cost projections; final inspection of the construclion or functional portions of the Project;
preparation of the proposed OMRR&R Manual; anticipated requirements and needed capabilities
for performance of operation, maintenance, repair, replacement, and rehabilitation of the Project;
and other related matters. This oversight shall be consistent with & project management plan
developed by the Governmenl after consultation with the Town.

D. The Project Coordination Team may make recommendutions that it deems warranted
to the Disirict Engineer on matters that the Project Coordination Team penerally oversees,
including suggestions lo avoid potential sourves of dispute. The Government in good faith shall
consider the recomumendations of the Project Coordination Team. The Government, having the
legal authority and responsibility for design and construction of the Project, has the discretion to
accepl, reject, ar modify the Project Coordination Team’s recommendations.

E. The costs of parlicipation in the Project Coordination Team shall be included in total
project costs and shared in accordance with the provisions of this Agreement.

ARTICLE Vi- METHOD OF PAYMENT

A. The Government shall maintain current records of contributions provided by the
parties and current projections of total project costs and costs due Lo betlerments. By March 1
and at least quarterly therealter during the period of design and construction, the Government
shall provide the Town with a report setting forth all contributions provided to date and the
current projections of total project costs, of total costs due Lo betterments, of the components of
total project costs, of each party’s share of totul project costs, of the Town'’s total cash
conlributions required in accordance with Aricles ILB., ILD., and ILE. of this Agreement, of the
non-Federal proportionate share, and of the funds the Government projects to be required from
the Town for the upcoming fiscal year. On the effective date of this Agreement, total project
costs are projected Lo be $1,200,000, and the Town's cash contribution required under Article
ILD. of this Agreement is projected to be $300,000. Such amounts are estimates subject (o
adjustment by the Government and are not to be construed as the total financial responsibilities
of the Government and the Town.
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" B. The Town shall provide the cash contribution required under Article ILID.2. of this
Agreement 1n accordance with the pmovisions of this paragraph..

1, Not less than 30 calendar days prior to the scheduled date for issuance of the
solicitation for the first design contract or commencement of design using the Government’ s
own forces, the Government shall notify the Town in wriling of such scheduled date and the
funds the Goveriment determines to be required from the Town to meet the non-Federal
proportionate share of projected financial obligations for design and construction through the
first fiscal year of the period of design and construction, including the non-Federal proportionate’
share of financial obligations for design and construction incurred prior o the commencement of
the period of design and construction. Not later than such scheduled date, the Town shall either
. provide the Government with the full amount of the required funds by either delivering a check
payable to "FAQ, USAED, Albuguerque District” to the Disirict Engineer or by verifying to the
satisfaction of the Government that the Town hus deposited the required funds in an escrow or
other account acceptable to the Government, with interest accruing to the Town or by presenting
the Government with an imrevocable letter of credit acceplable to the Government for the reguired
funds or by providing an Electmnic Funds Trunsfer ins accordance with procedures established by
the Government.

2. For the sccond and subsequent fiscal years of the period of design and
construction, the Government shall notify the Town in writing, no later than 60 calendar days
prior 1o the beginning of that fiscal year, of the funds (the Government detcrmines to he requimed
from the Town to mecet the non-Federal proportionate sharc of projecied Mnancial obligations for
design and construction for that fiscal year. No later than 30 calendar days prior to the beginning
of the fiscal year, the Town shall make the full amount of the required funds for that Tiscal year
avatlable to the Government through any of the payment mechanisms specified in Article YLB.1.
of this Agreement.

-3, The Govermnment shall draw from the funds provided by the Town such sums
as the Government deems neccssary to cover: (a) the non-Federal propomionate share of financial
obligations for design and construction incurred prior to the commencement of the period of
design and construction; and (b) the non-Federal proportionate share of financial obligations for
design and construction as they wre incunred during the period of design and construction.

4, If at any ime during the period of design and construction the Government
determines that additional funds will be needed from the Town to cover the non-Federal
proportionate share of projected financial obligations for design and construction for the current
fiscal year, the Government shall notify the Town in writing of the additional funds required, and
provide an explanation of why additional funds are required, and the Town, no later thun 60
caiendar days from receipt of such notice, shall make the additional regnired funds available
through any of the payment mechanisms specified in Article VLB. 1. of this Agreement.

C. In gdvance of the Government incurring any financial obligation associated with
additional work under Article LB, or ILE. of this Apreement, the Town shall provide the
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Government with the full amount of the funds required to pay for such additional work through
any of the payment mechanisms specified in Article WLB.1. of this Agreement. The Government
shall draw from the tunds provided by the Town such sums as the Government deems necessary
to cover the Government's financial obligations for such additonal work as they are incurred, In
the event the Government determines that the Town must provide additional funds to meet its
cash contribution, the Government shall notify the Town in writing of the additional funds
required and provide an explanation of why additional funds are required. Within 30 calendar
days thereafier, the Town shall provide the Government with the full amount of the additional
required funds through any of the payment mechaniams specilied in Article VLB.1. of this
Agreement.

D. Upon completion of the Project or termination of this Agreement, and upon resolution
of all relevant claims and appeals, the Government shall conduct a final accounting and furmish
the Town with the results of the final aceounting. The final accounting shall determine total
project costs, each party’s contribution provided thereto, and each party’s required share thereof,
The final accounting also shall determine costs due o betterments and the Town’s cash
contribution provided pursuant o Article ILB, of this Agreement.

1, In the event the final accounting shows that the total cantribution provided by
the Town is less than ils required share of total project costs plus costs due to any betlermenis
provided in accordance with Article ILB. of this Agreement, the Town shall, no later than 90
culendar days after receipt of written notice, make a cash payment to the Government of
whatcver sum is required to meet the Town's reqnired share of total project costs plus costs due
to any beterments provided in accordance with Article ILB. of this Agreement by delivering a
check payable 1o “FAQ, USAED, Albuquerque District” to Lthe District Engineer or providing an
Flectronic Funds Transfer in accordance with procedures esiablished by the Government.

2. In the event the final accounting shows that the Lota! contribution provided by
the Tawn exceeds its required share of total project cosls plus costs dus to any betterments
provided in accordance with Article TLB. of this Agreement, the Govemment shall, subject to the
availability of funds, refund the excess o the Town no laler than 90 calendar days after the [inal
accounling is complete. In the event existing funds are not available to refund the excess Lo the
Town, the Government shall seek such uppropriations as are necessary to make the refund.

"ARTICLE VII - DISPUTE RESOLUTION

As a condition precedent to a party bringing any suit for breach of this Agreement, that
party must first notify the other parly in writing of the nature of the purporied breach and seek in
good faith to resolve the dispute through negotiation. If the parties cannot resolve the dispute
through negotiation, they may agree te & mutually acceptable methed of non-binding allemative
dispute resolution with a qualified third parly scceptable to both parties. The parties shall each
pay 30 percent of any cosis for the services provided by such a third parly as such costs are
incurred, The existence of a dispute shall not excuse the parties from performance pursuant to
this Agreement.
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ARTICLE VI - OPERATION, MAINTENANCE, REPAIR, REHABILITATION, AND)
. REPLACEMENT (OMER&R)

Upon notification in accordance with Arlicle I5,C, of this Agreement and for so long us
the Project remains authorized, the Town shall operate, mainlain, repair, replace, and rehabilitate
the entire Project or the functional portion of the Project, at no cost to the Government, in a
manner comgatible with the Project's autherized purposes and in accordance with applicable
Federal and Siate laws as provided in Article XT of this- Agreement and specitic directions -
prescribed by the Government in the OMRR&R Manual and any subsequent amendmerts
thereto. As hetween the Government and the Town, the Goveroment shall have no responsibility
to operate, maintain, repair, rehabilitate, or replace the Project or functional portion of the
Project.

ARTICLE IX - INDEMNIFICATION

The Town shall hold and save the Government free from all damages arising from the
design, construction, operation, maintenance, repair, rehabilitation, and replacement of the
Project and any Project-related betterments, excepl for damages due to the fault or negligence of
the Government or its contraclors,

ARTICLE X - MAINTENANCE OF RECORDS AND AUDIT

A. Not later than 60 calendar days after the effective date of this Agreement, the
Government and the Town shall develop procednes for keeping books, records, documents, and
other evidence pertaining to costs and expenses incurred pursuant to this Agreement. These
procedures shall incorporale, and apply as appropriate, the standards for financial management
systems sct forh in the Uniforin Adminisirative Requireinents for Grants and Cooperative
Agreements 1o State and Local Governments at 32 C.F.R. Section 33.20. The Government and

the Town shall maintain such books, records, documents, and olher evidence perlaining to design
and construction in accordance with these procedures and for a minimum of three years after the
period of design and construction and resolution of all relevunt claims arising therefrom, To the
exlent permitted under applicable Federal laws and regulations, the Government and the Town
shall cach allow the other to inspect such books, documnents, records, and other evidence.

B. Pursuant to 32 C.F.R. Section 33.26, the Town is respensible for complying with the
Single Audit Act of 1984, 31 U.S.C, Sections 7501-7507, as implemented by Office of
Management and Budget (OMB) Circular No. A-133 and Department of Defense Directive
7600.10. Upon request of the Town and to the extent permitted under applicable Federal laws
and regulations, the Government shall provide to the Town and independent auditors any
information necessary to enable an audit of the Town's activities under this Agreement. The
costs of any non-Federal audits performed in sccordance with this paragraph shall be allocaled in
accordance with the provisions of OMB Circulars A-87 and A-133, and such costs as are
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allocaled Lo the Project shall be included in total project costs and shwed in accordance with thc
provisions of this Agreement.

C. In accordance with 3] U.S.C. Section 7503, the Government may conduct audits in
addition Lo any audit that the Town is required 1o conduct under the Single Audit Act. Any such
Govemnment audits shall be conducted in accordance with Government Auditing Standards and
the cost principles in OMB Circular No, A-87 and other applicable cost principles and
regulations. The costs of Government audits performed in accordance with this paragraph shall
be included in total project costs and shared in accordance with the provisions of this Agreement.

ARTICLE XI - FEDERAL AND STATE LAWS

In the exercise of their respective rights and obligations under this Agreement, the
Town and the Government agree to comply with all applicable Federal and State laws and
regulations, including, but not limited to, Section 601 of the Civil Rights Act of 1964, Pubtic
Law 88-352 (42 U.S.C. 2000d), and Department of Defense Directive 5500.11 issued pursuant
thereto, as well as Army Regulation 600-7, entitled "Nondiscrimination on the Basis of Handicap
in Programs and Activities Assisted or Conducted by the Depariment of the Army”. The Non-
Fedcral Sponsor is also required to comply with all applicable federal labor standards
requirements including, but not limited to the Davis-Bacon Act (40 USC 2764 et seq), the
Contract Work Hours und Safety Standards Act (40 USC 327 ot seq) and the Copeland Anti-
Kickback Act (40 USC 276c).

ARTICLE XiI - RELATIONSHIP OF PARTIES

A, In the exercise of their respective rights and obligations under this Agresment, the
Government and the Town each act in an independent capacity, and neither is to be considered
the officer, agent, or employee of the other,

B. Inthe exercise of its rights and obligations under this Agreement, neither party shall
provide, without the consent of the other party, any contracter with a release that waives or
purports to waive any rights such other party may have to seck relief or redress ugainst such
. contractor either pursuant to any cause of action that such other party may have or for violation
of any law,

ARTICLE XIII - CFFICIALS NOT TO BENEFIT

No member of or delegate to the Congress, nor any resident commissioner, shall be
admitted to any share or part of this Agreement, or to any benefit that may arise therefrom.
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ARTICLE XTIV - TERMINATION CR SUSPENSION

A, If at any time the Town fails to fulfill its obligations under Anicle ILB., LD, ILE.,
VI, or XVIIC. of this Agreement, the Assistant Secretary of the Army (Civil Works) shall
terminale this Agrecment or suspend future performance under this Agreement unless he
determines that conlinuation of wotk on the Project is in the interest of the United Stales or is
necessary in order to satisfy agreements with any other non-Federal interests in connection with
the Project. '

B. If the Government Tails to receive annual appropriations in amounts sufficient to meet
Project expenditares for the then-current or upcoming fiscal year, the Government shall so nolify
the Town in wriling, and 60 calendar days thereafier either party may elect without penalty to
terminate this Agreement or Lo suspend future performance under this Agreement, In the event
that either party elects to suspend future performunce under this Agreement pursuant to this
paragraph, such suspension shall remain in effect until such lime as the Govemnment receives
sufficient appropriations or untii either the Government or the Town elects to ierminate Lhis
Agreement.

C. If afler completion of the design phase of the Project both parties mutually agree in
writing not to proceed with the canstruction phase of the Project, both parties shall conclude their
activities relating (o (he Project and proceed to a final accounting in sccordunce with Article
VI.D. of this Agreement.

D. In the event thal either party elects to terminate this Agrcement pursuant (o this
Articie or Amicle XV of tilis Agreement, both parties shall conclude their activities relating to the
Project and procesd to a final accounting in accordance with Article VLD. of this Agreement.

E. Any iermination of this Agreement or suspension of future performance under this
Agreement in accordance with this Article or Article XV of this Agreement shall not relieve the
parties of Jiability for any obligation previously incurred. Any delinqucnt payment owed by the
Town shall be charged interest at a rate, Lo be delermined by the Secretary of the Treasury, equal
to 150 per centumn of the average bond equivalent rute of the 13-week Treasury bills auctioned
immediately prior to the date on which stich payment became delinquent, or auctioned
immediaiety pror Lo the beginning of each additional 3-month period if the period of
delinquency exceeds 3 months. '

ARTICLE XV - HAZARDOQUS SUBSTANCES

A. After execulion of this Agreement and upon direclion by the District Engineer, the
Town shall perform, or cause to be performed, any investigations for hazardous substances that
the Government or the Town determines to be necessary to identify the existence and extent of
any hazardous substances regulated under the Comprehensive Environmental Response,
Compensation, and Liability Act (hereinafter "CERCLA"), 42 U.5.C. Sections 9601-9675, that
may exist in, on, or under lands, easements, and rights-of-way that the Govemment delermines,

pursuant to Article 111 of this Agreement, to be required for the eonstruction, operation, and
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maintenance of the Project. However, for lands that the Government determines to be subject {0
the navigation servitude, only the Government shall perform such investigations unless the
District BEngineer provides the Town with prior specific writlen direction, in which case the
Town shall perform such investigations tn accordance with such written direction, All actual
costs incnrred by the Town for such invesligations for hazardous snbstances shall be included in
total project cosls and shared in accordance with the provisions of this Agreement, subject to an
audil in accordance with Article X.C. of this Agreement to determine reasonableness,
allocability, and allewability of costs.

B. Inthe event it is discovered through any investigation for hazardons substances or
other means that hazardous substances regulated under CERCLA exist in, on, or under any lands,
easements, or rights-of-way that the Government determines, pursuant to Article I of this
Agreement, to be required for the construclion, operation, and maintenance of the Project, the
Town and the Government shall provide prompt written netice to cach other, and the Town shall
not procecd with the acquisition of the real property interests until both parties agree that the
Town should proceed,

C. The Government and the Town shall determine whether to initiale construction of the
Project, o, if already in conzrruction, whether to continue with work on the Project, suspend
future performance under this Agreement, or terminate this Agreement for the convenience of the
Government, in any case where hazardous substances regulated under CERCLA are found to
exist in, on, or under any lands, cascments, or dghts-of-way that the Governmen! delermines,
parsuant to Arlicle 1L of this Agreement, to be required for the construction, operation, and
maintenance of the Project. Should the Government and the Town determine to initiate
¢onstmetion or continue with construction afler considering any liability that may arise under
CERCLA, the Town shall be responsible, as between the Government and the Town, for the
costs of clean-up and response, to include the costs of any studies and investigations necepsary to
delermine an appropriate response fo the contamination. Such costs shall not be considered a
part of total project costs. n the event the Town fails to provide any funds necessary o pay for
clean up and response costs or o otherwise discharge the Town's responsibilities undeor this
paragraph upon direction by the Government, the Government may, in its sole discretion, sither
terminate this Agreement for the convenience of the Government, suspend future performance
uttder this Agreement, or continue work on the Project.

D, The Town and the Government shall consult with each other in accordance with
Article V of this Agreement in an efforl to ensure that responsible parlies bear any necessary
¢lean up and respense costs as defined in CERCLA. Any decision made pnrsuant to paragraph
C. of this Article shall not relieve any third parly from any liability that may arise under
CERCLA.

E. As between the Government and the Town, the Town shall be considered the operator
of the Project for purposes of CERCLA liability. To the maximum extent practicable, the Town
shull operaie, maintain, repair, replace, and rehabilitate the Project in a manner that will not cause
liability to arise under CERCLA,
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ARTICLE XVI - NOTICES

A. Any notice, request, demand, or other communicalion required or permitted to be
given under this Agreement shall be deemed to have been duly given if in wriling and either
delivered personalty or by ielegram or mailed by first-class, registered, or certified mail, as
follows: :

If ta the Town:
City Manager
Town of Bemalillo
829 Camino Del Pueblo
P.O. Box 638
Bemalillo, New Mexico R7004

If to the Government:
District Engineer
S Army Corps of Engineers.
4101 Jefferson Plaza Northeast
Albnquerque, New Mexico §7109-3435

B. A party may change the address to which snch communications are to be directed by
giving written notice to the other party in the manner provided in this Aiticle.

C. Any notice, request, demand, or other communication made pursuant to this Anicle

shall be decmed to have bean received by the addressee at the earlier of such time as it is actually
received or seven calendur days alter it is mailed.

ARTICLE XVII - CONFIDENTIALITY
To the extent permitted b}r. the laws governing each party, the parties agree to maintain
the confidentiality of exchanged information when requested o do 50 by the providing party.

ARTICLE XVIII - HISTORIC PRESERVATION

A. The costs of identificalion, swrvey and evaluation of historic properties shall be
included in total project costs and shared in accordance with the provisions of this Agreement,

B. As specified in Section 7(a) of Public Law 93-291 (16 U.5.C. Section 469c(a}), the
¢osla of miligation and data recovery aclivilies associated with histonic preservation shall be
bome entirely by the Government and shall not be included in lotul project costs, up to the
slatutory limit of one percent of Lotal project costs for the Project.
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C. The Government shall not incur costs for miligation and data recovery that exceed the
statutory one percent litnit specified in paragraph B. of this Article unless and until the District
Engincer waived that limit in accordunce wilh Section 208(3) of Public Law 96-515 (16 U.5.C.
Section 469¢-2{3)). Any costs of mitipation and data recovery thal exceed the one percent limit
shall be included in total project cosls and shared in accordance with the provisions of this
- Agreement. '

IN WITNESS WITERECF, the parties hereto have executed this Agreement, which shall
become effective upon the dais it is signed by the District Engineer.

DEPARTMENT OF THE ARMY TOWN OF BERNALILLO
NEW MEXICO -

w A A Dk

GREGORYWAEINTER
Major, EN

LS. Army Corps of Engineers
District Engineer

DATE: | m»; 20072,
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CERTIFICATE OF AUTHORITY

L, George Perez, do hereby certify that I am the principal legal officer of the Town of
Bemnalillo, New Mexico, that the Town of Bemnalillo, New Mexico is a legally constituted public
body with full authority and legal capability to perform the terms of the Agreement between the
Department of thé Army and the Town of Bernulillo, New Mexico in conneclion with the
Bemalillo Wastewater Treatment Plant Expansion Project and to pay damages in accordance
with the terms of this Agreement, if necessary, in the event of the failure o perform, as required
by Section 221 of Public Law 91-611 (42 U.8.C, Section 1962d-5b), and that the persons who
have cxecuted this Agreement on behalf of the Town of Bemalillo, New Mexico have acted
wilhin thetr statutory authority.

WITNESS WHEREQF, I have made and execuled this certification this
/ _ day of __ 7 r?%/ 2002,

Attomey at Law
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CERTIFICATION REGARDING LOBBYING
The undersigned cerlifies, 10 the best of his or her knowledge and belief that;

{1) No Federal approprialed funds have been paid or will be paid, by er en behalf of the
undersigned, o any persen for influencing or attempting to influence an officer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement,
and Lhe extension, continuation, renewal, amendment, or modification of any Federal contract,
erant, loan, or cooperative agreement.

(2) If any funds other than Federal approprisied funds have been paid or will be paid W
any perscn for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congreas in connection with (his Federal contract, grant, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL., "Disclosure Form to Report
Lobbying," in accordance with ils instructions. :

(3) The undersigned shall require that the language of this cerlification be included in the
award documents Tor all subawards at all tiers {including subcomtracts, subgrants, and contracls
under grants, loans, and cooperative agrtf;ments} and that all subrecipients shall cenify and
disclose accordingly.

. This certification is a material representation of fact upon which reliance was placed
when this transactien was made or entered into. Submission of this ceflification is a prerequisite
(or making or entering into_ this transaclion imposed by Section 1352, Title 31, U.S. Code. Any
person who fails fo file the required certification shall be subject to a civil penalty of not IESS than
$10,000 and not more than $100,000 for each such failure,

i

RLES, J, AGUILAR
Mdvor, Bemalillo, New Mexico

DATE: W{f/éf /) A0 2
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