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PROJECT COOPERATIOM AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
CITY OF BELEN
FOR UTILITY INFRASTRUCTURE UPGRADE PROJECT
BELEN, NEW MEXICQ

/.:Sr’f “/

THie AGREEMENT is entered inlo this ; day of Sp/ec.bey - 2004 by
and betwaan fus DEFARTMENT OF THE ARMY {herginafler the "Government”), rep/resentad by the
Assistant Secretary of the Army {Civil Works), and the City of Belen {heremnafter the "City™), represented
by its Mayar.

WITWESSETH, THAT.

WHERFEAS, the Secretary of the Army is autharized to provide design and construclion
assicaioe (F water-related environmental infrastructure and resource proiection and development
projects in Central New Mexico (hereinafter the "Section 583 Program”) pursuant to Section 593 of the
Water Resources Developrment Acl of 199% (Public |aw 106-53},

WHEREAS, Sedlion 553 of the Waler Resources Development Act of 1998 (Public Law 106-53)
, provides that he Secretary of the Army shall not provide assislance for any water-related
envitanmaiiu Lirastructure and resource protection and development project, or separable elerment
thereonf, unless the project is publicly owned,

WHEREAS, the Lkility Infrastructure Upgrade Project in Belen, Mew Mexico (herginafter the
“Project’, as defined int Aticie LA, of this Agreement) has been identified as a project of the typs
autharized by Seclion 593 of the Waler Rescurces Developmen Adl of 1998 (Public Law 106-53);

Wit HEAS, the Government and the City enter into & Project Copperation Agreement
thereinafler the “Agreement®) for the design and constructton of the Project;

WHEREAS, Sedlion 593 of the Water Resources Development Act of 1998 (Public Law 106-33),
specifies the cost-sharing reguirsmentls applicabie to the Project and provides that total projecd costs
shall bs ~nared 75 percent Federal and 25 percent Non-Federal; '

WHEREAS, Seclion 593 of the Waler Resourtas Deavelopment Acl of 1899 (Fublic Law 106-53),
provides that the Secretary of the Army shall nof pravide assistance in the form of design and
construction for any water-retated environmental infrastructure and resource protection and development
projects, oF separable element thereof, until each City has entered into a wrilen agreement to fumish its
required cooperation for the project or separabie element;

WHEREAS, pursuant to Section 583 of the Water Resources Development Act of 1899 (Public
Law 108-533), the Secretary of the Army is authorized to provide assistance, which may be in the farm of
grants or reimpursements of the Federal share of projec! costs, to the City and lo afford credit. not 1o
exceed 6 percent of the toial construction costs of the Project, for the reasonable costs of design work
completed by the non-Federal interesl before entering into & wrillen agreement with the Secretary; and

WHEREAS, the Govermment and the City have the full authority and capahility to perfarm as
hereinafter set forlh and intend to cooperate in cost sharing and financing of the design and canstruction




af the Project in accardance with the terms of this Agreement:

NOW, THEREFORE, the Governtnent and the City agree as follows:

ARTICLE i - DEFINITIONS AND GENERAI PROVISIONS

For purposes of this Agreement:

A. The term "Project” shall mean design and construction of new or replacement water, sewer
and storm drainage facilities for the areas within the City of Belen al Torres Drive, Laguna Streset, Acoma
Strael, Velta Drive, and Vivian Road. Conslruction within these areas shall include removal and
replacement of asphalt pavemnent, curb and guller, sidewsalk and landscape necessary to provide the
required utility upgrade, as described in the Scope/Decision Documeant, dated Novembar 2003, and
approved by the District Englneer, US Army Comps of Engineers, Albuquergue District,

B. The term "totat projed costs” shall mean all costs incurred ty the Cily and the Govemment in
accordance with the terms of the Agreement direclly related to design and construction of the Project.
Subject to the provisions of this Agmement, the term shall include, buf is not necessarily limited to: the
costs of project design and construction wark; costs of participation in the Project Coordinalion Team in
aqcordance with article V of this Agresment: costs of contract dispute seftlements or awards: the value of
lands, easements, righls-of-way, relocalions, suitable borrow and dredged ar excavaled material disposal
areas, and permit costs, not to exceed 25 percenl of iotal project costs, as delermined in accordance
with Article 1V of this Agreement; applicable costs of audif in accordance with Article X of this
Agreement; and other cosls incumred by the Government pursuant to this Agreement. The term does not
include any costs for operation, maintenance, repair, replacement, or rehabilitation; any costs due io
betterrnents; any costs of dispute resolution under Arlicle VI| of this Agreement; or the Cily's costs of
negotiating this Agreemeant.

€. The term “project dasign work” shall mean the work by the Government for design direcliy

reiaited to the Project. The term includes, bul is not necessarily limited to, concept design; report wiiling;
detailed design; preparation of plans and specifications; destgn analysis; guantity/cost estimates;
obtaining required local, slate and Federal permits: pedormance and docrnentation of environmental
invesligations; performance and documentation of nazamous substances investigaifons in accontance
with Article XV.A. of this Agreement; pedarmance of historical preservation investigations in accordance

- with Arlicie XVI1l of this Agresment; engineering and design during censtruction; and other design
services and in-kind design work.

_ L. The term “project design and construction work” shall mean the waork performed by the
Government far design and construction directly redated i the Project incurred subsequent to the
effective date of this Agreement. The term includes, but is not necessarily limited to, project design work
as defined in paragraph C. of this Arlicle: actual construction, including setttement of or paying awards
for contract disputes; supervision and administration; and olher construction services and in-kind
aonstruction work,

E. The termn “financiaf obfigations for design and construction” shall mean 2 financial obligation
of the Government, other thar an obligation pertaining to the provislans of fands, sasements, rights-of-
way, relocations, and borrow and dredged or excavated material disposal areas, 1Ral results or wauld
resull in & cost that is or would be included in total project cosls.
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F. The term “non-Fedeml prepedionate share” shall mean the mtio of the City's total cash
sontribution required in accordance with Articls [1.D.2. of this Agreement to total financial obligations for
design and construction, as projeciad by the Government.

5. The farm “perod of design and conslruciion” shall mean the time perod from execution of
this Apreasment to the date that the U.S. Army Engineer for the Albugquergue District {hereinafler the
“District Engineer”} notifies the City in writing of the Govemment's determination that construction of the
Project is complets,

H. The term "highway" shall mean any publle highway, madway, street, or way, including any
bridge thereof,

|. The term "relocation” shall mean providing a functionally equivalent facility to the owner of an
exitasy il vemetery, highway or other public facllity, or raifroad {inctuding any bridge thereto) when
such aclion is required in accordance with applicable legal principles of just compensation. Providing a
functionally equivalent facilily may takethe formn of alteration, lowering, raising, or replacement and
attendant removal of the affected facility or part thereof.

J. The tarm "fiscal year" shail mean one fiscal year of the Government. The Government fiscal
vear baging on Qctober 1 and ends on Seplember 30,

K. The temm “functional partion of the Project” shall mean a porlion of the Project thal is suitable
fov ender to the City to operate and maintain in advance of completion of the emire Projecl. Fora
paition of the Project to be suitaie for tender, ihe Districl Engineer must notify the Gity in writing of the
Govemment's determination that the portlon of the Project is complels and can funclion independently
and for a useful purpese, aithough the balance of the Project is nof complete.

L. The term "betierment” shall mean & change in the design and construclion of an efement of
the Project resulting frem the application of standands that the Government delermines exceed those
thet i Government would cthenwise apply for accomplishing ihe destgn and constructlon of that
elemenl.

4 Vhe term "Federal program funds” shall mean funds of grants provided directly to the City by
8 Fedeiai agency, other than the Department of the Army, and any non-Federal matching share required
themsfore,

ARTICLE i - OBLIGATIONS OF THE GOVERNMENT AND THE CiTY

4. The Government, subject to receiving funds appropriated by the Congress of the United
States (hereinafler, the "Congress") and using those funds and funds provided by the City, shall
expedittously design and construct the Project, applying those procedures ususlly applied to Federal
projects, pursuant to Federal laws, regulations, and policies.

1. The Govermnment shall afford the Cily 1he opporlunity to review and comment on the
salicitations for all contracts, including relevant plans and specifications, prior ta the Government's
issuance of such solisitations. The Government shall nof issue the solicltation for the first design
contracl untit the City has confirmed in wiiting its willingness to proceed wilth the Project. To the extent
possible, the Government shalt afford the City the oppartunity to review and comment an =i centract
modifications, including change orders, prior to the issuance to the contractor of a Notice to Proceed. n
any inslance where providing the City with notification of a contracd modification or change order is not




passible prior to issuance of the Notice to Proceed, the Gavernment shall provide such nofification in
writing &l the eariest date possible. To the extent possible, the Government also shalf afford the Cily the
oppartunity to review and comment an all contract claims prior to resolution thereof. The Government
shall consider in good failh the comments of the City, but the contents of solicitations, award of
contracts, execution of contract modifications, issusnce of change ordess, resolulion of contract ctaims,
and performance of all work on the Project {whether the work is performed under conlract or by
Govermment persoanel), shall be exclusively wilhin the controf of the Govemment,

. 2. Throughout the period of design and construction, the Distnict Engineer shalt fumish
the City with a copy of the Govemmenl's Whilten Notice of Acceplance of Compileted Work for each
contract for the Prajecl.

3. Notwithstanding paragraph A.1. of this Article, if, upon the award of any contracl for
design and construclion of the Prmoject, cumulative financia! obligations for design and constmiction would
exceed $1,740,000, the Govermment shal| defer award of that eontract and all subsequent contracis for
design and constructian of the Projsct until such time as the Government and the City agree to proceed
with further contract awards for the Project, but in no event shail the award of contracts be deferred for
more than three years. Notwithslanding this general provision for deferral of contract awards, the
Gowvernmenl, aler consultation with the City, may award a contract or contracts afler the Assisiant
Secretary of the Army (Civil Works) makes a wrillen determination that the award of such contradt or
coniracls must proceed in order to comply with law or to protect life or property from imminent and
substantial harm.

4. As of the effective date of this Agreement, $18,000,000 of Federal funds have been
appropriated for the Sedlion 583 Program, of which $183,000 sppropriated for the Section 533 Pragram
is currently projected to be available for the Project. The Govemment makes no commitment to seek
additional Federal funds for the Secllon 583 Program. Notwithstanding any other provision of this
Agreement, the Government's financial participation in the Project, when added to the costs incurred hy
the Governmant for ather projects of the Section 583 Pragram, shall not exceed the total amoum of
Federal funds that have baen appropriated and hsmeafter may be approprialed for the Seclion 593
Program. In the event that the Federal share of a forthcoming financial obligation for tatal project costs
would be limited by this paragraph, the parties zhall procead in accordance with Articie XIV.B. of this
Agresment.

B. The City may request the Govermment to accomplish betterments. Such reguests shall be in
writing and shall describe the betlerments requested to be accomplished. |f the Govemment in its sole
discretion elects io accomplish the requested betterments or any portion thereof, It shall so notify the City
in a writing that sets forth any applicable terms and conditions, which musl be consisient with this
Agreement. {nihe evenl of conflict between such writing and this Agreement, this Agreement shall
control. The City shai| be solely responstble for all costs due to the requested bettenﬂents and shall pay
all sueh costs in accordance with Aricle V1.C, of this Agreement.

C. When the District Engineer determines that the entlre Project is complete or that a portion of
the Project has become a functional portion of the Project, the District Engineer shall so notify the City in
writing and fumish the City with an Cperation, Maintenance, Repair, Replacement, and Rehabilitation
Manual (hereinafler the "OMRRE&R Manual") and with copies of al of the Government's Written Notices
of Acceplance of Completed Work for all coniracts for the Project or the functional porlion of the Project
that have not been provided previously. Upon such notificefien, the City shail oparale, maintain, repair,
repiace, and rehahbilitate the entire Project or the functional portion of the Projec in accordance with
Ardicle VI of this Agreement.




D. The Clty shall contribute 25 percent of the totat project costs in accordance with the
provisions of this paragraph.

1. In accordance with Article 111 of this Agreement, the City shal provide all lands,
easements, righls-of-way, and suitable borrow and dredged or excavated material disposal areas that the
Govemment detemmines the City must provide for the construcdion, operation, and maintenance of the
Project, and shall pedorm or ensure pedormance of zll relocaiions that the Govemmant delermines to
be necessary for the construction, operation, and meintenance of the Project.

2. If the Govemment profects that the value of the City's conidbutions under paragraph
D.1. of this Adicle and Articles V, X, and XV.A. of this Agreement will be less than 25 percent of total
project costs, the City shall provide an additicnal cash coniribuiten, in accordance with Article VB, of
this Agreement, in the amount HEGESSHI'}I' to make the City's total confribution equal 10 25 percent of total
project costs.

3. It the Govemmeant-delermines that the value of the City's contributions provided
under paragraph D.1. of this Article and Articles V, X, and XV.A. of this Agreement have exceedsd 25
percent of total project costs, the Government shall reimburse the Cily for any such vaiue in excess of 25
percent of total project cosls subject, however, to the availability of funds and to the limitation on credit
i, sisarnanls, fights-of-way, and relocations, which may not exceed 25 percent of total project
COElS,

E. The City may reques! the Govermment to provide lands, easemens, rights-of-way, and
sutiabie borrow and dredged or xcavated matenial disposal areas or perlomn relacations on behalf of the
City. Such requesls shall ba in writing and shall describe the seivices requested to be performad. [fin
its sole discretion the Government elects to perform the requested services or any portion thareof, it shall
=0 natify the City in a wiiling that sets forth any applicable terms and conditions, which must be
consislent wilh this Agreemert. In the event of conflict between such a writing and this Agreement, this
Agreement shall corirol. The City shall be sofely responsible for all sosls of the requesied sorvicas and
shalt sy all such costs in accerdance with Arfcle W1.C. of this Agreement. Notwithstanding the provision
of lands, easements, rights-of-way, and suitable borrow and dredged or excavated material disposalt
areas or performance of relocations by the Government, the City shall be responsible, as between the
Giveennioi #nd the City, for the costs of cleanup and response In accordance with Article XV.C. of this
Agresinent.

F. The Governmeant shafl perform a final accounting in accordanece with Article V1.D. of this
Agreement to determine the contributions provided by the City in accordance with paragraphs B., D, and
E. of this Article and Arlicles W, X, and XV.A. of this Agreement and {0 determine whether the City has
met its ohlinations under paragraphs B, D,, and E. of this Article.

. Dwring the period of design and canstruclion, the Government shall develop and coordinate
as required, the Envircnmental Asseasment and either an Environmental Impact Statement or & Finding
of Mo Significant Impacl necessary to inform the public regarding the environmemnial impacts of the
Projedt in accordance with the National Environmental Policy Act of 1988 (hereinafler “NEPA".
Compliance with NEPA is s prerequisite to undertaking consirirclion of the Project. Any costs incurrad
by the Goverament relating to compliance with this paragraph shalf be includad in total prD]EC-‘l costs and
shared in accordance with the provisions of this Agresment.

H. The City shall establish such legal and institulional siruclures as are necessary {0 ensure
effective lono-term operation of the project.




I. The Gity and the Government, in censultation with appropriale Federal and State afficials,
shall develop a facilities ar resource protection and development plan, including appropriate engineering
plans and specifications.

J. No construction shall be undertaken until all applicable environmental laws and regulations
have been complied with, including, but not limlied to NEPA and Seclion 401 of the Federal Yater
Polivtion Cantral Act {33 U.3.C, 1341},

K. The City shall not use Federal pragram funds 1o meet the City's share of total project costs
under this Agreement unless the Federal agency providing the Federal program funds verifies in writing
that the expenditure of such funds is expressly authorized by siatule.

ARTICLE |l - L ANDS_RELQCATIONS DISPOSAL AREAS AND PUBLIC | AW 91-6846 COMPEIANCE -

A. The Government, after consultation with the City, shall determine the lands, easements, and
rights-of-way required for the construclion, operation, and maintenance of the Project, including those
raquirsd for relocations, borrow matenals, and dredged or excavated materiai disposal. The
Goverament in a timely manner shall provide the City with general wrilten descriplions, including maps
as appropriate, of the lands, easemenls, and rights-of-way that the Government determines the Cily
must provide, in detail sufficient 1o enable the City to fulfill ils oiligalions under this paragraph, and shall
provide the City with a wiitlen notice to proceed with acquisition of such lands, easements, and rights-of-
way. Priorto the end of the penod of construction, the City shall acquire all lands, easemanls, and
rights-of-way sed forth in such descriptions. Furthermors, prior to issuance of the sollcitation For sach
construclion contract, the City shall provide the Government with authorization for entry to all lands,
easements, and righls-of-way the Govermment determines the City must provide for that conlract. For so
long as the Project remains authorized, the City shalt ensure that lands, easemenls, and righls-of-way
that the Govemment determines {0 be reguired for the operation and maintenance of the Projedl and that
were provided by the City are retained in public ownership for uses compatibie with the authorized
purpeses of the Project.

B. The Government, after consultation with tha City, shall determing the improvemenls required
on lands, easements, and righls-of-way to enable the proper disposal of dredged or excavated material
associaied with the construclion, operation, and mairtenance of the Project. Such improvements may
inelude, but are not necessarily limited to, retaining dikes, waste weirs, bulkheads, embankments,
manitoring features, stilling basing, and de-watering pumps and pipes. The Govemment in a limely
manner shall provide the City with generat written descriptions of such improvements in detait sufficient
{0 enable the City to fulfill ils obligations under this paragraph, and shall provide the City with a wrilten
notice 16 proceed with construction of such improvements. Prior o the end of the period of construction,
the City shall provide all improvemenls set forth in such descriplions. Furthermore, prior to issuance of
ihe solicitation for each Government construclion conlract, the City shall prepare or ensure the
preparation of
plans and specifications for all improvemenis the Government determines to be required for the proper
disposal of dredged or excavated malerial under thal contract, submif such plans and specifications to
the Governmenl for approval, and provlde such improvements in accordance with the approved plans
and specifications,

C. The Government, afier cansultation with the Cily, shall delermine the relocaiions necessary
for construglion, operation, and maintenance of the Project, including ihose necessary to enabie the
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removal of borrow materiais and the proper disposal of dredged or excavated material. The Government
in & timely manner shall previde the City with general written deseriptions, Inctuding maps as appropriate,
of such relocations in detail sufficient 1o enable the City to fulfill its abligations under this paragraph, and
shall provide the Clly with & whitten notice to proceed with such relocalions, tn accomance with the
vonstruclion schedule, the City shall perform or ensure the performance of al! relocations as set forth in
such descriptiohs. Furlkermore, prior to issuance of the solicitalion for each Government construction
coniract, the City shail prepare or ensure the preparalion of plans and specifications for, and perlerm or
ensure the parformance of, all relocations the Government determines to be necessary for that contract.

D. The City in a timely manner shall provide the Government with such documents as are
sufficient to enable the Government to determine the value of any contribution provided during the
period of construction pursuant io paragraphs A., B. or C. of this Arficle. Upon receipl of such
gocumient: i Govemment, in accordance with Aricle IV of this Agreement and in a fimely manner,
shall determine the value of such contribution, include such value in total profect costs, and afford credit
for such value toward the City's share of total pmojsct costs.

E. The City shall comply with the applicable provisions of ihe Uniform Relocation Assislance
and Real Froperly Acquisition Peolicies Act of 1970, Public Law 91-646, a5 amended by Title IV of the
Surface Transporlation and Unitorm Relocatlon Assistance Acl of 1987 (Public Law 100-17), and the
Laiiorm Redwiations contained in 48 G F.R. Parl 24, in acquiring lands, aasements, and rights-of-way
reguirecd jui e conslruction, operation, and maintenance of the Project, including those necessary for
relocations, borrow materiats, end dredged or excavated material disposal, and shall Infarm afl affected
persans of applfcable benefits, policies, and procedures in corneclion with said Acl.

A. To the exdent that the value is included in total project costs pursuant to Arlicle 1.B. of this
Agreement, the City shall receive credit toward its share of total projecl costs for the valus of the lands,
easuments, and righls-of-way, and suitable borrow and dredged or excrvated material disposal areas
that the City musl provide for construciion, operatien, and maintenance of the Project pursuard fo Article
111 of this Agreemeant, and for the value of the relogations that the City musi perform or for which il must
ansure aeasnance pursuam to Article |1l of this Agreement. The credit to be afforded the Cily for such
confributions inay not exceed 25 percent of total project cosls. However, the Clty shall not receive credit
for the value of any lands, casements, rights-cf-way, relocations, or borrow and dredged or excavated
materlal disposal areas that have been provided previously as an item of cooperation for another Federal
projecl. The City also shali nol receive credit for the value of lands, easements, rights-of-way,
relocations, or borrow and dredged or excavated material disposal areas to the exienl that such items
are previded using Federal program funds unless the Federal granting agency verifies in writing that
such credit is expressly authorized by stalute.

B. Forthe sole purpose of affording credit in accordance with this Agreement, the value of
lands, easements, and rights-of-way, including those necessary for relocations, borrow materials and
dredged or excavated material disposai, shall be the fair markel value of the real property interests, plus
certain incidental costs of acquiring those interests, as determined in accordance with the provisions of
this paragraph,

1. Date of Valvation The fair market value of lands, easemeants, or rights-of-way owned
by the City an the efeclive date of this Agreement shall be the fair market value of such real property
interesls as of the date the Cily provides the Govemment with authorization for entry thereic. The fair
market value of lands, easements, of rights-of-way acquired by the City afler the effedlive date of this




agreement shall he the fair market value of such real property interests at the time (he iderests are
acguired.

2. General Vailuation Procedure. Except as provided in paragraph B.3. of this Aricle,
the fair market value of lands, easements, or rights-of-way shall be determined in accordance with
paragraph B.2.a. of this Article, unless thereafier a differert amount is delermined to represent fair
market value in accordance with paragraph B.2 b, of this Addicle.

a. The Ciiy shall oblain, for each real property interest, an appraisal that.is
prepared by a qualified appraiser who is acceptabie to the City and the Governmenl. The appraisal must
be prepared in accordance with the applicable rules of jusl compensation, as specified by the
Government.  The fair market value shall be the amount set farth in the City's appraisal, if such
appraisal is approved by the Government. In the event the Government dues not approve the City's
appraisal, the City may obtain a second appraisal, and the fair market valie shall be the amount sef forth
in the City's second appralsal, if such appraisal is approved by the Goverrimenl. In the event {he
Sovemment does not approve the City's second appraisal, or the City chooses not o oblain a second
apprafsal, the Govemment shall oblain an appraisal, and the fair market value shall be the amount set
forth in the Govermment's appraisal, if such appraisal is approved by the Clfty. In lhe event the City does
not approve lhe Government's appraizal, the Government, after consullation with the City, shall consider
the Govemment's and the City's appraisats and datermine an ameount based therean, which shall be
deemed 0 be the fair market velue, '

b. Whare the amount paid or proposed o be paid by the Cily for the real
property interesl exceeds the amount determined pursuant to paragraph B.2.a. of this Arlicle, lhe
Sovemment, at the request of the City, shall consider ali faclors relevant to determining fair markat
value and, in I1s sole discrefion, aftar consultation with the City, may approve in writing an amaunt
greater than the amount delermined pursuant to paragraph 8.2.a. of this Ardicle, bul not to exceaed the
amount actually paid or propased to be paid. H the Govemment approves such an amount, the fair
markel vaiue shall ke the |esser of the approved amount or the amount paid by the City, but no less than
the amount dstermined pursuant to. paragraph B.2.a. of this Article.

3. Eminent Domain Valyation Procedure. For lands, easements, or rights-of-way
acquired by eminent domain proseedings inslituted after the effective date of this Agreement, the City
shall, prier to instiluting such proceedings, submit to the Govemment notification in writing of its intent to
inslitute such proceedings and an appraisal of the spegific real property interests o be acquired in such
proceedings. The Govemment shalt have 60 days after receipt of such a noficé and appraisal within
which to review the appralsal, if not previously approved by the Government in writing.

a. Ifthe Govemmenl previously has approved the appraisal in writing, or If the
Government provides wrltten approval of, or takes no action on, the appraisal within such 60-day period,
the City shall use the amount sel farth in such appraisal a5 the eslimate of just campensation far the
purpose of instituting the eminent domain proseeding.

b. If the Govemment provides writien disapproval of ihe appraisal, including the
reasons for disapproval, within such 80-day period, the Govemnment and the City shall consult in goad
faith to promptly resoive the issues or areas of disagreement that are identified in the Govemment's
written disapproval. If, after such good faith consultation, the Governtnent and the City agree as ta an
appropriate amount, then the Cliy shalf use that amount as the eslimate of just compensation for the
purpose of instituling the eminent domain proceeding. H, afler such good faith consultation, the
Gavernment and the City cannol agree as to an apprapriate amounl, hen 1he City may use the ameount
set forth in its appraisal as the eslimate of just compensation for the purpose of instiuting the eminent




domain proceeding.

c. Forlands, easemenis, or rights-of-way acquired by eminent domain
procesdings inslituted in accordance with sub-paragraph B.3. of this Article, fair market value shall be
cither the amount of the counl award for the real property interesls taken, to the exent the Governmeant
determined such interesls are reguired for the constructios:, operalion, and maintenance of the Project, or
the amouni of any stipulated seftfement or partlon thereof that the Government approves in wiiting.

4. Incidental Costs. For lands, easemenis, or rights-of-way acquired by the City within a
five-year perod precaeding the efective date of this Agreement, or at any time after the effactive date of
this Agreement, the value of the inlerest shall inciude the documented incidental costs of acquiring the
interest, as delermined by the Govemment, subject to an audit in accardance with Article X.C. of this
Agreemant i determine reasonableness, allocability, and aliowabiity of costls. Such incidental cosls
shall? include, but noi necessarily be limited to, closing and title costs, appraisal cosis, survey costs,
attomey's fees, plat maps, and mapping costs, as well as the actual amounts expended for payment of
any relocation assistance benefits provided n accordance wilh Article [1LE. of this Agreament.

C. Afer consultativn with the City, the Government shall delermine the value of relocations in
accordance with the provisions of this paragraph. :

1. For a relocation other than a highway, the valug shall be only 1hat perion of
relocation cosls that the Government determines is necessary to provide g funclionally equivalent
facifity, reduced by depreciation, as applicable, and by the salvage value of any removed items.

2. For a mlocstion of a highway, the value shal! be only that porlion of relocation costs
that would be necessary to accomplish the relocation in ascordance with the design standard that the
Stete of Fow Wexico would apply under similar condilions of geography and trafMc foad, reduced by the
salvage value of any removed items.

3. Relocation cosls shall include, but not necessarily be limited ta, actual costs of
performing the relocation; planning, sngineering and design costs; supervision and administration costs;
and daocumented incidental costs associated with performance of the relocation, but shall not include any
¢osls due lo petterments, as determined by the Government, nor any additional cost of using new
maicial when suitable used material is available. Relocation costs shail be subjed! to an audit in
accordance with Article X.C. of this Agreement to determine reasonableness, allocability, and aHowability
of costs.

4. Any credit afforded for the value of relocations performed within the Project
boundarie= is subject to satisfaclory compliance with applicable federal labor laws covering non-Federal
canstaing, including, but nof limited to, 40 U.S.C. 2141-3148 and 40 U.5.0.3701-2708 (revising,
codifying and enacling withoul subsiantive change the provisions of the Davis-Bacen Acl (farmerly 40
I.S.C. 2762 ef seq.), the Contracl Work Hours and Safety Standards Act (formerly 40 U.5.C. 327 ot
seq.) and the Copeland Anti-Kickback Act (formerly 40 LL.S.C. 276a6)). Crediting may be withheld, in
whole orin part, as a rasult of the Non-Federal Sponsor's faflure to comply with its obligations under
these laws

D. The value of the improvements made to lands, easements, and rights-of-way for the proper
dispesal of dredged or excavated material shall be the cosls of the improvemenls, gs determined by the
Government, subject to an audit in accordance with Aricle X.C. of this Agrsement to determine
reasonableness, allocabiliy, and allowability of cosls. Such costs shall include, but not necessarily ba
limited to, actual cosls of providing the improvements; planning, engineering and design cosls;




supervision and administration costs, and documentsd incidental costs associated with providing the
improvemsants, bul shall not include any costs due to belierments, as determined by the Government.

WWM

A, To provide for consistent and effective communication, the Gity and the Govermment, not
tater than 20 days afer the effactive date of this Agreement, shall appoint named senior representstives
to g Project Coordination Team. Thereafiar, the Projecl Coordination Team shall megt regularly untif the
end of the period of construclion. The Govemment's Project Manager and a counterpart named by the
City shatl co-chair the FProjecl Coordination Team.

B. The Govemment’s Project Manager and the City's counterparl shall keep the Project
Cocrdination Team informed of the progress of the design and sonstrestion and of significant panding
issues and actions, and shall seek the visws of the Projecl Coardination Team on mafiers that the
Project Coordination Team generally oversess,

C. Unlil the end of the peried of construclion, the Projecl Coordination Team shafl generatly
oversee the Project, including issues related to design; completion of all necessary NEPA coordination;
development of plans and specifications; scheduling; real property and relocation reguirements; real

propeny acquisition; contracl awards and madifications; contract costs; the application of and compliance

with 40 U.85.C.3141-3148 and 40 U.5.C. 3701-3708 (revising, codifying and enacting without substaniive
change the provisions of the Davis-Bacon Act {formerly 40 U.S.C. 276a ef seq.), the Coniract Work
Hours and Safely Standards Act (farmerly 40 U.5.C 327 et seq.) and the Copeland Anti Kickback Adl
(formerly 44 U.8.C. 276¢)) for relocations; the Govemment's cosl projeclions; finat inspeclion of the
construclion or functional portions of the Projedt; preparation of the proposed OMRRA&R Manual;
anlicipated requirements and needed capabllities for performance of operation, maintenance, repair,
replacement, and rehabilitation of the Project; and other related matiers. This oversight shall be

- consislent with a project management plan developed by the Govemment afler consultation with the
City.

D. The Project Coordination Team may make recommendations that it deems wamanted ta the
Listrict Engineer on matters that the Project Coordination Tearmn generally oversees, including
suggeslions to avoid poterdial sources of dispute. The Government in goaed faith shall consider the
recommendations of the Project Coordination Team. The Government, having the legal authority and
responsibility for construclion of the Projact, has the discretion to accept, reject, or modity the Project
Coordination Team's recommendations.

E. The cosls of parlicipation in the Project Coordination Team shall be inchided in total project
c0sts and cost shared in accordance with the provisions of this Agreement.

ARTICLE W - METHOD OF PAYMENT

A. The Govemment shall maintain current records of contribufions provided by the parties and
clirent projections of tolal project costs and costs due 1o beltsrments. By June 1,2004 and by each
guarery anniversary thereof until the conclusion of the period of design and sonstruction, the
Governmant shall proyide the City with a report setting forth all contribulions provided to dale and the
current projeclions of tolal project costs, of total costs due to bettermenls, of the componenls of total
project costs, of each parly's share of total project costs, of the City's total cash contributions required in
accardance with Articles §4.8., [1.D., and |.E. of this Agreement, of the non-Federal proportionate share,



and of the funds the Government projects to be required from the Gity for the upcoming fiscal year. On
the effective date of this Agreement, total project costs are projecled to be $1,740,000, and the City's
cash contribution required under Aricle 11D, of this Agreement is projecied to be $435,000. Such
amounls are eslimates suhjec to adjustment by the Government and are nat to be construed as the total
financial responsiblliiles of the Government and the City.

i The City shall provide the cash contributlen required under Anlicle [1.D.2, of this Agreement in
accoidance with the provisions of this paragraph.

1. Nol less than 30 calendar days prior to the scheduled date for issuance of the
solicitation for the first design or construdlion coniract, the Governmeni shall notify the City in writing of
such scheduled date and the funds the Govemment determines to be required from the City to meet the
non-t=ideval proportionate share of projected financial obligations for design and canstrustion through the
firs: fiscal vaor of design and eonstruclion, including the non-Federal proportionate share of financial
obligaticns for design and construction incurred prior to the commencement of the period of design and
construction, Not later than such scheduted date, the Glly shall provide the Government with the fuli
anicumni of the reguired funds by delivering a check payable to "FAQ, USAED, ALBUQUERQUE
DISTRICT" to the Disiricl Engineer.

2. For the second and subsequent fiscal years of design and construclion, the
Goveriuant shall notify the City in writing, ne later than 80 calendar days prior to the beginning of that
fiscal year, of ihe funds the Govemnment determines to be required from tha City lo meet the non-
Federal pruportisnate share of projected financial obligations for design and conslruclion for that fiscal
yeai, No laterthan 30 calsndar days prior to the beginning of the fiscal year, ihe City shall make the full
amount of the required funds for that fiscal year available te the Govemment through the funding
mechanism specified in Article VI1L.B.1. of this Agreement.

3. The Govemment shall draw from the funds provided by the City such sums as the
Government deems necessary to cover: {a} the nen-Federal proportionate share of financial obiigations
for Jssign and construclion incurmed prior to the commencement of the period of design and construction:
and (b} the non-Federal proportionate share of financizl obligations for design and conshruction as they
are incured during the perind of design and conslruction,

4. if at any time during the period of design and construction the Government
delermines that additional funds will ba needed from the City te cover the non-Federat proportisnate
share of projected financial obligations for design and construclion for the current fiscal year, the
Government shall nolify the City in wriiing of the additional funds required, and the City, no {ater than 80
catendar days from receipt of such netice, shall make the additional required funds available thruugh the
payment machanism specified In Article VILB.1. of this Agreemeant.

€. In advance of the Govemment incurring any financial obligation associaled with additional
work under Article ILB. or ILE. of this Agreement, the Cly shail provide the Govemnment with the full
amount of the funds required to pay for such additional work by delivering a check payable to "FAD,
USAED, ALBUQUERQUE DISTRICT" to the Dislrict Enginesr. The Govemment shall draw from the
funds provided by the City such sums as the Government deems necessary lo cover the Government's
financial obfigatians for such additional work as they are incurred. In the event the Government
determings that the City musl provide additional funds to meet Hs cash contribution, the Govermment
shall notify the City in writing of the adtitional funds required. Within 30 calendar days thereafier, the
City shall provide the Government with a check for the full amount of the additional required funds.

B. Upon completion of the project or termination of this Agreement, and upon resolulion of all
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relevant claims and appeals, the Govemment shall conduct a finat accounting and fumish the City with
the resuits of the final accounting. The final accounting shall determine total project costs, ach panty's
cantribution provided thereto, and aach panty's required share thareof. The final gecounting aise shall
determine costs due to betterments and the City's cash contribution provided pursuant to Arlicle B of
this Agreement,

1. It the eventihe final #ocounting shows that the total centribution provided by the City
is {ess than its required share of tolal projec! costs plus costs due fo any betterments provided in
accordance with Ariicle |1.B. of this Agreement, the City shall, no later than 90 calendar days afler receipl
of wrilen notice, make a cash payment to the Govemment of whatever sum is required to meet the
Chty's required share of total projecd cosls plus costs due to apy beflermenis provided in accordence with
Article |1.B. of this Agreement by delivering a check payable o “FAQ, USAED, Albuguerque District” to
the Districd Enginger or providing and Eteclric Funds Transfer in accordance with proceduras established
by the Govemment.

2. Inthe event the final accounting shows 1hal-the total contribution provided by the City
exceeads its required share of tolaf project costs plus cosls dus to any betterments provided in
accordance with Arlicle 11LB. of this Agreement, the Govemment shall, subject to the avaiiability of funds,
refind the excess to the City no later than 90 calendar days afler the final accounting is complete. tn the
even! existing funds are not available to refund the excess to the City, the Govemment shall seek such
appmopriations as are necessary to make the refund.

ARTICLE VI - DISPUTE RESOILUTION

As a-condition precedent to a parly bringing any suit for breach of this Agreement, that parly
must first notify the other party in writing of the nature of the purported breach and seek in good faith to
resclve the dispute through negotiation. [f the parties cannot resclve the dispute through negotiation,
they may agree to a mutually acceptable method of non-binding alternative dispute resolution with a
qualified third parly acceptable 1o boih parties. The parlies shall each pay 50 percent of any costs for the
services provided by such a third party as such cosls are incurred. The existence of a dispule shali nal
exguse the parties from perlormance pursuant to this Agreemeant.

ARTICIE VIIF - OPERATION, MAINTENANCE, REPAIR, REHABILITATION, AND REPL ACEMENT
(QMERER)

Upen notification in accordance with Article 11.C. of this Agreement and far so long as the Projecl
remains authorized, the City shall operate, maintain, Tepair, replace, and rehabilitate the entire Project or
the functional portion of the Project, at no cost ta the Government, in a manner compatible with the
Project's aulherized purposes and in accordance with applicable Federal and Stafe laws as provided in
Article X| of this Agreement and specific direclions prescribed by the Governmant in the OMRRA&R
Manual and any subsequent amendmenls thereto,

ARTICIE X - INDEMMIEICATION
The Ciiy shalf hold and save the Governmenl free from all damages arising from the design,

construction, operation, and maintenance of the Project and any Projecd-related betterments, excem for
damages due to the fauit or negligence of the Government or its contractors.
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ARTICLE X - MAINTENANCE OF RECORDS AND AURIT

A Mot tater than 80 calendar days aftar the efleclive date of this Agreement, the Government
and the City shall develop procedures for keeping bBooks, records, documenls, and other evidence
poviziese in costs and expenses incumed pursuant to this Agreement. These procedures shall
incorporaie, and apply a5 apprepriate, the standards for fingzncial management systems set forlh in the
Uniferm Administrative Requirements for Grants and Cooperative Agreements fo State and Local
Governments at 22 C.F.R. Section 33.20. The Govemment and the City shall maintain such books,
recands, documers, and other evidence in accordance with these procedures and for a minimum of
three years after the period of conslruction and resociulion of all relevant ciaims arising therefrom. To the
exieat sormitied under applicable Federal laws and regutations, the Govermment and the City shall each
zlow the other to inspecl such books, documents, recoerds, and ofher evidenca.

B. Pursuant to 32 C.F.R. Section 33.26, the City-is responsible for complying with the Single
Audits Act Amendments of 1986, 31 U.S.C. Sectlons 7501-7507, as implemented by Office of
Management and Budget (OMB) Circular Mo. A-133 and Depariment of Defensa Direclive 76040.10,
Upon request of the City and to the exient permitted under applicable Federa! laws and regulations, the
fiuwemre. i shalt provide to the City and independent auditors any infarmaiion necessary 1o enable an
audiz i ine Cily's aclivities under this Agreement. The cosls of any non-Federal audits performed in
accordance with this paragraph shall be aliocaled in accordance with the provisions of OMB Girculars A-
&7 and A-133, and such costs as are allocated to the Projecl shall be included in total project costs and
cost shared in accordance with the provisions of this Agreement.

. I accordance with 31 L.5.C. Section 7503, the Government may conduct audits in addition
Lo iy Audit that the City is reguired to condust under the Single Audit Act Amendments of 1286, Any
such Govemment audits shall be conducted in accordance with Govemment Audiling Standards and the
cosl prinsiples in OMB Circular No. A-87 and other applicable cost principles and regulations. The cosls
of Guvemment audits performed in accordancs with this paragraph shall be included in total projest
cosls and cost shared in accordance with the provisions of this Agreement.

ARTICLE X! - FEDERAL AND STATE | AWS

in the exercise of their respeclive righis and obligations under this Agreement, the Non-Fedaral
Sponsor and the Government agree to comply with all applicable Federal and State laws and
regulatiens, inctuding, but not limited to: Section 601 of the Clvil Rights Act of 1954, Public Law 88-352
(42 1857 2000d) and Depariment of Defense Dirsctive 5500.11 issued pursuant therato;, Army
Reguatiat G40-7, entitled "Nondiscrimination on the Basis of Handicap in Programs and Adtivities
Assisted or Conducted by the Deparlment of the Army”; and all applicable faderal labor slandards
reguirements including, bul nol limited to, 40 U.5.C. 3444-3148 and 40 U.5.C. 3701-3708 {rewising,
codifying and enacling without substantive change the provisions of the Davis-Bacon Al (fomerly 4D
L.8.C. 276a &t seq.), the Contracl Work Hours and Safety Standards Acl {formerly 40 U.5.C. 327 f
seq.) and the Copeland Anti-Kickback Act (formerly 40 U.S.C. 276c)).

ARTICLE Xj) - RFI ATIONSHIP OF PARTIES

A In the exercise of their respective righls and obligations under this Agreemert, the
Government and the City each act in an independent capacity, and neither is to he considered the
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officer, sgent, ar employes of the other,

B. Inthe exercise of its nghts and obligations under this Agreerment, nelther party shall provide,
without the consent of the other parly, any contracior with a release thal waives or purporls to waive any
rights such other party may have to seek relief or redress against such contracler either pursuant to any
cause of aclion that such other pardy may have or for vislation of any law.




ARTICLE X|)| - OFFICIALS NOT TO BEMEFIT

Mo member of or delegate ta the Congress, nor any residert commissioner, shall be admitted to
any share or parl of this Agresment, or to any henefit that may arise therefrom.

SAETICLE XIV - TERMIMNATION OR SUSPENSION
A, If at any time the City fails i fulfiil its obligations urder Aricle 11LB., 11.D., L.E., Wi, or XVIIL.C.
of this Agreement, the District Engineer shall terminate this Agreement or suspend future perlormance
unre s Aqreement uniess he determines that continuation of work on the Project is in the interest of

ihe initand States or is necessary in orer io satisfy agreements with any other non-Federal interesis in
conneclion with the Project.

B. If the Governmenit fails 1o receive annual appropriations in amounts suflicient to meet Project
expanditures for the ihen-curent or upcoming fiscal year, the Govemment shall so notify the City in
writing, and 60 caiendar days thereafter either party may elecl withoul, penaity to terminate this
Agreein: i o e suspend future pedomance under this Agreement. In the event that aither party elecls
to sunpesiu tature performance under this Agreemen pursuant to this paragraph, such suspension shall
remain in effect untid such time as the Government receives sufficient appropriations or unti! either the
Gavernment or the City elects to terminate this Agresment.

C. Inthe event that either party elects to terminate this Agreement pursuant to this Article or
Article XV of this Agreement, both parties shali conclude their aclivities relating to the Proiect and
procaed o os anal accounting in aceomance with Article VILD. of this Agreement.

O, If, after completion of the design phase of the Project, the partiss mutually agree in writing not
1o proceed with the eonstruction phase of the Project, the parties shall conclude their activities relating to
the Project and conduet an aceounting in accordance with Article Wi.D. of this Agreement.

t:. ~iy termination of this Agreement or suspension of future pedformance under this Agreement
in accordance with this Arlicis or Arlicle XV of this Agreement shall nol relieve the parlies of liability for
any obiigation previously incurred. Any delinguent payment shall be chamged interest at a rale, to be
determined by the Secretary of the Treasury, equal to 150 per centum of the average bond equivalent
rate of the 13-week Treasury bills auctioned immediately prior to the date on which such payment
became delinquent, or auclioned immediately prior to the beginning of each additionai 3-month period if
the period of delinquency exceeds 3 months,

ABTICLE XV - HAZARDOUS SUBSTAMCES

A Alter execution of this Agreement and upan direction by the District Engineer, the Gity shalf
perform, or cause to be performed, any investigations for hazardous substances that the Govermment or
the City deigrmines to be necessary 1o identify the exisience and exient of any hazardous subsiances
reguiated under the Comprehensive Environmental Response, Compensation, and Liability Al
{hereinaler "CERCLA"}, 42 L1:8.C. Sections 96(01-9675, that may exist in, on, or under lands,
aasements, and rights-of-way that the Govemment determines, pursuant to Article 11l of this Agreement,
to be required for the construclion, operation, and maintenance of the Projacl. However, for lands that
the Govermmment determines to be subject to the navigation servitude, only the Govaernment shall perform




such investigations unkess the District Engineer provides the City with prior specific written directian, in
which case ihe City shalt perfonm such investigations in accordance with such written direction. All
aciual costs incumed by the City for such investigations for hazardous substances shall be included in
total project costs and cosi shared in accordance with the provisions of his Agreement, subject to an
audit in accordance wilh Arlicle X.C. of this Agreement to detemmnine reascnableness, allocability, and
allowahitity of costs.

B. tnthe event it is discovered through any investigation for hazardous sibslances or other
means thal hazardous substances regulated under CERCLA exist in, an, of under any lands, easements,
or rights-of-way that the Govemment delermines, pursuant to Article Il of this Agreement, to be required
for the construction, eperation, and mainienance of the Project, the City and the Government shall
provide prompt wrillen notice to each other, and the City shall not proceed with the acquisition of the real
properly interests until both parties agree that the Cily should proceed.

C. The Government and the Cily shall determine whether to initiste construclion of the Project,
or, If already in construction, whether to continue with work on the Project, suspand future performance
under this Agreemenl, or terminate this Agreement for the convenience of the Government, in any case
where hazardous substances regulated under CERCLA are found 1o exist in, on, or under any lands,
easements, of righls-oi-way that the Government determines, pursuant to Article 1il of his Agreement, 1o
be required for the construclion, operation, and maintenance of the Pmject. Should the Government and
the City determine to inftiate construction or continue with construction after considering any liability lhat
may arise under CERCLA, the City shall be responsible, as between the Government and lhe City, for
the costs of ¢lean-up and response, to include the costs of any sludies and investigations necessary to
determing an appropriate response to the contamination. Such costs shall not be considered a part of
total project costs. In the event the City fails to provide any funds necessary to pay for claan up and
response cosis or to otherwise discharge the City's respansibilities under this paragraph upon direclion by
the Government, the Govemment may, in lts sele discretian, either lerminate this Agreement for the
convenience of the Government, suspend future parformance under this Agreement, or continue work on
the Project.

D. The City and the Government shall consult with each offier in accordance wilh Article V of
this Agreement in an effarl to ensure that responsible parlies bear any necessary clean up and response
costs as dofined In CERCLA. Any decision made pursuant to paragraph C. of this Arlicle shalt not
relieve any third party from any liabilily that may arise under CERCLA.

E. As between the Government and the City, the Cliy shall be considered the operator of the
Project for purposes of CERCLA labifity. To the maximum extent practicable, the City shall operate,
maintain, repair, replace, and rehabilitale the Project in a manner (hat will not cause liability to arise
under CERCLA.
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ARTICLE XV - NOTICES
A. Any notice, requesl, demand, or other communication required or permitted to be given under

this Agreement shall be deemed to have been duly given if in willing and either delivered personally ar
by telegram or mailed by first-class, registerad, or cedified mail, as folows:

If {o the City:
City Manager
CHy of Balen
100 South Main Streel
Belen, New Mexico BYR02

If to the Government;

District Engineer

" US Army Corps of Engineers
4101 Jeffarson Plaza Northaast
Alpuguerque, New Mexico B7109-3435

. A parly may change the address to which such communications are to be directed by giving
whilizi noiioce to the other party in the manner provided in this Article.

C. Any notice, request, demand, or other communication made pursuant fo this Aricle shall be
deemed to have been received by the addresses at the earlier of such time as it is aclually received or
seven calendar days afler it 15 mailed,

ARTICIF W - CONFIDENTIALITY

To the extent permitted by the laws goveming sach party, the parlies agree to maintain the
confidentiality of exchanged information when requesied io do 50 by the providing party.

ARTICLE XVl - BISTORIC PRESERVATION

A. The cosls of idenliftcalion, survey and evaluation of hisloric properies shall be included in
totat project cosls and cost shared in accordance with the provisions of this Agreemesnt,

B. As specified in Section T(g) of Public Lew 93-291 {18 U.5.C. Sedlion 469c(g}), the costs of
archaalegical data recovery activities associated with historic preservation shall be bome entirely by the
Government and shall not be included in total project costs, up bo the statulory limit of one percent of
total project costs for the Projeci.

G. The Government shall not incur costs for archeotogical data recovery that exceed the
statutory ane percent limit specified In paragraph B. of this Aricle unless and until the Assistant
Secrelary of the Army (Civil Works) has waived that limit (and the Secretary of the Interior has concurred
with the waiver} in accordance with Section 208(3) of Public Law 98-515 (15 U.5.C. Sedlion 469c-2(3}.
Any costs of archeological data recovery that exceed the ope percent limit shall not be Incloded in total
projecl egsls, but shalt be cosl shared between the City and the Government consislent with the
minimum non-Federal £ost sharing requirements for the Project as follows: 25 percent home by the City,
and 75 percent borne by the Govemmend.
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N WITNESS WHEREDF, the parlias hereto have axecuted this Agreement, which shall become
effective upon the date it is signed by the District Engineer.

THE DEPARTMENT OF THE ARMY THE GITY C:WLEN NEW MEXICO t/%
_ '
BY: zﬁ}.,,é"/:{ j BY: v(.«/‘% %W

TODD WANG j RUBY JaRAMILE
‘Lieutenant Colanel, US Army Mayor Pro-Tem, Cily of Belen

District Engineer

DATE: ?A{/ﬁ ’7/ paTE: 7~ /™~ 9/9’/ ‘

13




CERTIFICATE OF AUTHORITY

l, '{"}\Aul_. ,((?f {l'”D, do hereby certify that | am the princlpal legal offlcer of the City of
Belen, that the City of Belen is a legally constituted pubtic hody with full aulhority and legal capability to
perform the ierms of the Apgreement between the Depadment of the Arny and the City of Belen in
connection with the Infrastruciure Project and to pay damages in accordance with the lerms of this
Agresinin, | necessary, in the event of the failure to psrform, as required by Section 221 of Public Law
81-611 (42 U.5.C. Section 1¢62d-5b), and that the persons who have executed this Agreement on behalf
of the City of Belen have acled within their statutory authority. ‘
< A
/

N WHTNESS WHEREOF, | have made and executed thi
of Cobty 2004, )
'IQ C’&_‘;ﬂ—
| RALL SEDu;?zf
: ney

Balan City Att

certification this day
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Draft PCA approved by City Council, 02/02/04
HOUSACE comments incarporated, 4720/04
CERTIFICATION REGARDING |LOBBYING

The undersigned certifies, to the besl of his or her knowledge and helief thal:

(1) No Federal appropriated funds have been paid or will ba paid, by or on behalf of the
undersigned, to any person for infliencing or aitempting to infiuence an officer or employee of any
agency, a Member of Congress, an officer or smployee of Congress, or an employee of 8 Member of
Congress in connection with the awarding of any Federal centract, the making of any Federa! grant, the
making of any Federa! lean, 1he entering into of any cooperative agreement, and the exlension,
continuation, renewal, amendment, or medificalion of any Federal cantracd, grant, loan, or cooperative
agreament, '

{2) If any funds other than Federal appropriated funds have been paid or will be paid to any -
person for influencing or attempting fo influence an officer or employes of any agency, a Mamer of
Congress, an officer or employes of Congress, or an employee of a Mamber of Congress in connaction
with this Federal contracl, grant, loan, or cooperative agreement, the undersigned shall complete and
submit Standard Form-LLL, "Disclosure Form to Report Lobbying,” in accordance with its instructions.

(3} The undersigned shall require that the language of this certificetion be included in the award
documents for all subawards at alt tiers (including subcontracts, subgrants, and coatracts under grants,
loans, and cooperative agreements) and that all subrecipients shall certify and disclose accordingly.

This cedificalion is 2 malerial representation of fact upon which reliance was pfaced when this
transaclion was made or entered into. Submission of this cerlification is a prerequisite for making or
entering imo this transeclion imposed by Seclion 1352, Title 31, U.5. Code. Any person who fails io file
the required cerlification shall be subject to a civil penalty of not less than $10,000 and not more than
$100,000 for each such fallure.

ot Dy h

RUBY JERAMILLO
Mayor Pro-3€m, City of Balen

DATE. /- f* C’?"'




